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CURRENT TOPICS 


Adoption Appeal 


WHEN Parliament introduced the new right of appeal to 
the High Court from an adoption order made by magistrates, 
or from the refusal of magistrates to make such an order 
(see s. 10 of the Adoption Act, 1958), it was generally supposed 
that the most beneficial effect of the new provision would be 
to facilitate appeals on matters of fact, for questions of law 
or jurisdiction could always be taken to a Divisional Court 
under the provisions of the Summary Jurisdiction Acts, or 
by means of prerogative proceedings. No doubt it would be 
wrong to decry the utility of the section on the ground that 
the first appeal under it has been decided on a principal point 
that could probably have been brought under review by more 
traditional methods. The procedure by motion to an 
appointed judge of the Chancery Division seems simpler than 
either case stated or certiorari. In Re S (an Infant) (1959), 
The Times, 18th November, RoxBurGH, J., founded his 
judgment, allowing the appeal and ordering a new trial of 
the applicatiun to the magistrates, chiefly on the ground that 
the court below had not been properly constituted in accord- 
ance with the Juvenile Courts (Constitution) Rules, 1954. 
Those rules require that a juvenile court shall include at least 
one man and at least one woman unless, owing to circum- 
stances which were unforeseen at the time when the justices 
to sit were chosen, no man or no woman is available, in which 
case the other members of the panel present can proceed if 
they think an adjournment inexpedient in the interests of 
justice. His lordship observed that merely to give a woman 
justice notice to attend without making any inquiry whether 
she could attend could not be ensuring that the court would 
be properly constituted, an observation that will be of interest 
to those concerned with juvenile courts generally. There 
being no evidence of circumstances unforeseen in the relevant 
sense, the learned judge held that the proceedings below were 
null and void. 


Guardian’s Report and Justices’ Note 


ON two other procedural matters the judgment mentioned 
in our preceding paragraph contains invaluable guidance. 
Roxburgh, J., had already directed (Re S (an Infant) {1959} 
1 W.L.R. 921; p. 545, ante) that on an appeal under the 
new section the guardian ad litem appointed by the magistrates 
remains guardian for the purpose of the appeal and must be 
served with the proceedings. Now his lordship made it 
clear that the guardian’s report to the juvenile court should 
be forwarded by the justices to the judge’s clerk for the 
information of the Chancery judge. The justices were quite 
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correct, however, in refusing to forward copies to the proposed 
adopters. The Adoption Rules refer to the report as a 
confidential one, and the learned judge said that it was 
quite plain that the parties had no right to see it, except in so 
far as the justices or the judge thought fit to disclose its 
contents at the hearing. Roxburgh, J., went on to say that 
it was traditional in appeals under the Guardianship of 
Infants Acts (the rules relating to which, it will be remembered, 
apply also to the new form of adoption appeal) for justices 
to supply a note of the evidence taken before them, though 
there was no statutory rule that such a note should be taken. 
The only other source of evidence in such a case as the present 
was an affidavit of the justices’ clerk. After discussing this 
alternative, his lordship concluded that it would be a disaster 
if a practice were introduced whereby the justices’ clerk 
did not have to take a note, but could make an affidavit as 
to what the evidence was. 


Deviation from Normal Practice 


In Hunter v. Hanley {1955) $.L.T. 213, the LorD PRESIDENT 
(CLYDE) stated: ‘‘ To establish liability by a doctor where 
deviation from normal practice is alleged, three facts require 
to be established. First of all it must be proved that there 
is a usual and normal practice. Secondly, it must be proved 
that the defender has not adopted the practice, and, thirdly 
(and this is of crucial importance) it must be established that 
the course the doctor adopted is one which no professional 
man of ordinary skill would have taken if he had been acting 
with ordinary care.’’ These words were considered recently 
in Chapman v. Rix, p. 940, post. The plaintiff alleged that 
the defendant, a general practitioner, had been guilty of 
negligence as a doctor in failing to communicate directly 
by telephone or letter with a man’s own doctor after he 
(the defendant) had dealt with the man (the plaintiff's 
husband) in an emergency. Barry, J. ((1958), Zhe Times, 
11th November), gave judgment in favour of the plaintiff 
but the Court of Appeal (RoMER and WILLMER, L.JJ., 
Morris, L.J., dissenting) allowed an appeal against this 
decision. Two distinguished witnesses, one of whom was an 
experienced general practitioner, had said in evidence that 
they regarded the conduct of the defendant as being in every 
respect reasonable in the circumstances and Romer, L.J., 
said that he knew of no case in which a medical man had been 
found to be guilty of negligence when eminent members of 
his own profession had expressed on oath their approval of 
what he had done. 


Court as Risk-taker 


TimEs change and over the years so do people’s notions as 
to what institutions may be considered cautious and safe and, 
indeed, as to what is meant by those adjectives. Although it is 
recognised that courts endeavour to show a modern approach 
to old problems, most people would consider it unlikely that 
they would ever be asked to bear risks, let alone volunteer to 
accept them on behalf of infants. Yet that is what happened 
in Re Cohen’s Will Trusts [1959] 1 W.L.R. 865; p. 600, anie. 
In that case an application was made under the Variation of 
Trusts Act, 1958, for the court to approve an arrangement to 
vary the trusts of a will and settlement. For one of the 
trustees of the settlement, it was submitted that the trusts 
were the most disadvantageous possible, being protective 
trusts for the lives of the testator’s children with reversion to 
their children and issue ; the greater part of the income went 
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in tax and upon the death of the life-tenants the greater part 
of the capital would go in death duty. Among other things 
the variation made provision for covenants in favour of 
three surviving small annuitants; for paying a capital 
sum to the widow from the will fund and reducing her annuity ; 
for holding the surviving children’s shares of the settlement 
funds exclusively for them; and for holding the will funds 
exclusively for the testator’s grandchildren and their issue. 
It was recognised, however, that the arrangement would 
not be advantageous to the testator’s grandchildren, some 
of whom were infants, in the unlikely event of one of the 
testator’s children predeceasing the testator’s elderly widow. 
The question was raised whether provision should be made 
against that contingency. In the course of the hearing 
DANCKWERTS, J., said: “‘ If people ask the court to sanction 
this sort of scheme, they must be prepared to take some sort 
of risk, and if it is a risk that an adult would be prepared 
to take, the court is prepared to take it on behalf of an 
infant.’’ His lordship subsequently approved the arrange- 
ment on behalf of the infants and of all persons unascertained 
or unborn who were or might become interested under the 
trusts of the will or settlement. 


“Pin Money Pirates ” 


TRANSPORT authorities in the north-west of England are 
concerned because an increasing number of car owners are 
accepting payment from fellow workers for regularly taking 
them to and from their place of employment. The bus 
companies contend that the activities of these “ pin money 
pirates ”’ are illegal and there is good reason for thinking that 
this is probably the case. Section 67 of the Road Traffic Act, 
1930, provides that no person shall cause or permit a motor 
vehicle to be used on any road as a stage carriage, an express 
carriage or a contract carriage (these expressions are defined 
in s. 39 of the Road Traffic Act, 1956) unless he is the holder 
of a public service vehicle licence to use it as a vehicle of that 
class. However, s. 40 of the 1956 Act stipulates that a 
vehicle carrying passengers at separate fares in circumstances 
in which the conditions set out in Pts. I, II, III, or IV of the 
Sixth Schedule to that Act are fulfilled shall be treated as 
not being a public service vehicle, unless it is adapted to 
carry eight or more passengers, but it is doubtful whether 
these conditions are fulfilled by the cases in question. Parts 
I and III are not applicable as they apply to journeys made 
on the occasion of a race meeting or a public gathering and to 
parties of overseas visitors respectively. 
apply where, inter alia, the journey is one on which passengers 
are carried at separate fares frequently, or as a matter of 
routine, in the same vehicle (para. 5), and Pt. [IV may not be 
relied upon, inter alia, in the case of a journey to a particular 
destination where the passengers include any person who 
frequently, or as a matter of routine, travels, at or about the 
time of day at which the journey is made, to that destination 
(para.12). In East Midland Traffic Area Traffic Commissioners 
v. Tyler [1938] 3 All E.R. 39, the owner of a motor car took 
three of his fellow employees to their work each morning 
and returned with them in the evening; the expenses of oil 
and petrol were shared, each of the four paying 5s. per week. 
The court held that the owner’s friends were persons carried in 
consideration of separate payments and, therefore, that the 
vehicle was a public service vehicle and required to be licensed 
as such. It seems that this decision is still valid but whether 
the law in this respect can or should be enforced is, of course, 
another matter. 


Part II does not: 
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“CONTROL OF THE 


‘ 


On pp. 500 and 501, ante, the meaning of the words “ control 
of the company ” in s. 55 of the Finance Act, 1940, was 
considered by the present contributor following the decision 
of Danckwerts, J., in Barclays Bank, Ltd. v. Inland Revenue 
Commissioners {1959} 2 W.L.R. 99; p. 76, ante. This 
decision has now been reversed by the Court of Appeal 
((1959] 3 W.L.R. 240; p. 676, ante), so that the distinction 
drawn by Danckwerts, J., between “ control of the company ” 
in s. 55 and “ controlling interest in the company ” in various 
enactments relating to corporation profits tax, excess profits 
tax and national defence contribution (profits tax) has ceased 
to exist. 

In the Court of Appeal Romer, L.J., said: “‘ It appears to 
me that the result of the decisions is that where Parliament 
speaks in a taxing statute of a ‘controlling interest’ in a 
company, that expression is referable to voting control and 
to nothing else. If so, I am unable to attribute a different 
meaning to the words ‘control of the company’; and, 
accordingly, the control of a company is in the hands of the 
person (if any) whose holding carries a majority of votes.” 


Facts of the case 


The facts were set out in the earlier article and are briefly 
as follows: the issued share capital of a company consisted 
of 8,350 ordinary shares of {1 each. At the date of his death 
in 1955 the deceased owned beneficially 1,100 shares in the 
company, but in 1936 he had settled 3,650 shares in the 
company upon trust for his wife and children, he himself 
taking no benefit. The deceased had always been a trustee 
of the settlement and his name appeared as the first of four 
trustees’ names in the company’s register of members. Also, 
since art. 61 of Table A of the Companies (Consolidation) 
Act, 1908, had been incorporated in the company’s articles 
of association, it was the deceased (as the first-named member 
on the register) who exercised the powers of voting. The 
settled shares and the shares held beneficially together 
amounted to more than half the issued share capital of the 
company. 


Danckwerts, J., had held that the deceased did not have 
control of the company so that the 1,100 shares did not fall 
to be valued on the assets basis. Section 55 (5) of the 1940 
Act provides that “ control of a company which a person had 
in a fiduciary capacity shall be disregarded for the purposes 
of this section,” but by reason of the provisions of s. 58 (5) 
of the Act, s. 55 (5) has no application where the deceased 
himself made the trust disposition. Danckwerts, J., however, 
thought it clear from s. 55 (5) that it was permissible to go 
beyond the company’s constitution and inquire into the 
capacity in which the registered shareholder in fact held his 
shares. When that was done it was found that the person 
entitled or primarily entitled to vote was one of four trustees, 
so that he was speaking not with his own voice or for his own 
purposes, but with the united voice of all four trustees and 
in the interests of the trustees as a body. His lordship said 
that there were provisions in the Finance Act, 1940, relating 
to duty payable by the estates of individuals, which definitely 
required investigation beyond and outside the mere position 
on the company’s register, whereas no such provisions were 
to be found in the statutes dealing with corporation profits 
tax, excess profits tax and profits tax payable by companies. 
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COMPANY ” AGAIN 


Views of Court of Appeal 


The Court of Appeal, however, held that the control of a 
limited company depends upon its own constitution, and that 
what it does is determined by the resolutions of its corporators 
so that those who command a majority in general meetin 
control the company, and it is nihil ad rem that those who 
control the company are themselves controlled from without 
Romer, L.J., said it was decided in S. Berendsen, Ltd. \ 
Inland Revenue Commissioners {1958} Ch. 1 that 
registered shareholder was a body corporate it was necessary 
to look beyond the share register to ascertain who by their 
votes controlled that body corporate, Lord Evershed, M.R 
saying, at p. 38: ‘‘ Where the registered shareholder i 
body corporate you nevertheless may, and indeed must, for 
certain purposes, look beyond the register; for since thi 
company cannot itself speak you must find out with whos« 
voice it must do so. You may therefore ask, 
control the body corporate by the necessary shareholding 
in it?” 


where 


who clo« 


The plaintiffs had sought to apply by analogy the decision 
of the Court of Appeal in the Berendsen case, but their con 
tention must be rejected for three reasons: (i) it necessaril) 
involved the view that s. 55 (5)—as qualified by s. 58 (5)—wa 
directed only to cases in which the majority voting power in 
a company was in the hands of a sole trustee of a settlement 
to the exclusion of the far more common case of settled 
shares being held by two or more trustees ; (ii) there was no 
true analogy between the position of the deceased and his 
co-trustees on the one hand and a corporation on the other 
A corporation was itself unable to speak, which could not be 
said of a body of individuals, and the limiting provisions of 
art. 61 of Table A were insufficient to create an analogy; and 
(iii) it was inconsistent with the decision of the Court of 
Session in John Shields & Co. (Perth), Ltd. v. Inland Revenu 
Commissioners (1950), 29 T.C. 475, which was approved by 
the Court of Appeal in Inland Revenue Commissioners \ 
Silverts, Ltd. [1951] 1 All E.R. 703. 


The earlier decisions 


In the Shields case more than half the company’s share 
capital was held by the trustees of the will of the former 
governing director. Under the company’s articles o 
association the voting rights in respect of these shares reside¢ 
in the trustee (the widow) first-named in the register o 
members, who was not a director of the company. The 
trustees appointed as governing director one of their members, 
F, who, by reason of unusual powers of a sweeping character 
conferred on him by the articles, was in a position to arrange 
for his own name to appear first on the register in respect of 
the trust shareholding or to require any member of the 
company to retire from his membership and to transfer his 
shares to another member at a valuation. In fact F exercised 
none of these powers. The question for decision was whether 
during the period material for certain assessments to excess 
profits tax, the directors had a “ controlling interest ’’ in the 
company within the meaning of s. 13 (9) of the Finance (No. 2 
Act, 1939. 


I 
I 


The Court of Session (First Division) held that they had not 
since, in the words of Rowlatt, J., in B. W. Noble, Lid. \ 
Inland Revenue Commissioners (1927), 12 T.C. 911, at p. 926 
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“controlling interest” in a company refers to the situation 
of a man “ whose shareholding in the company is such that 
he is the shareholder who is more powerful than all the other 
shareholders put together in general meeting.” Lord Keith 
said that even if the articles conferred a power on F to acquire 
sufficient shares to give him complete voting power, that 
power was not exercised and accordingly it was impossible 
to say that F had a controlling interest in the company in 
the sense that at general meetings he could control the 
company’s affairs. The voting control was held to reside 
in the widow as the first-named trustee on the register, 
notwithstanding that as a trustee she could only properly 
record a vote with the unanimous concurrence of her co-trustees 
and in that sense her own voice was the voice of them all. 


Bank as custodian trustee 

In Inland Revenue Commissioners v. Silverts, Ltd., supra, 
the voting shares of a company consisted of A and B shares 
which carried one vote each. The directors of the company 
were S, X, Y and Z, and the whole of the B shares were held 
by S, the managing director. By a settlement one R appointed 
a banking company custodian trustee of the A shares under 
s. 4 (3) of the Public Trustee Act, 1906, and later the shares 
were transferred into the name of the bank. X and Y acted 
as managing trustees and the sole beneficiary under the 
settlement was D. In assessing the company to profits tax 
the Revenue claimed to restrict the deduction of directors’ 
remuneration under para. 11 of Sched. IV to the Finance Act, 
1937, on the ground that the directors had a “ controlling 
interest ’’ in the company. The Court of Appeal, applying 
the decision of the Court of Session in Shields’ case, held 
that the rights of members of a limited company v1s-d-vis 
the company (such as the right of voting control under its 
regulations) were to be determined by reference only to the 
share register, beyond which it was not, save, possibly, in 
the case of mere “nominal” shareholders (but see now 
S. Berendsen, Ltd. v. Inland Revenue Commissioners, supra), 
permissible to look, and therefore the bank (which was not 
merely a nominee or bare trustee), as the registered holder of 
the A shares, must be treated as possessing the full voting 
rights thereof and the company was not one in which the 
directors had a controlling interest. 


Law Reform Series 


NEW IDEAS ON 


IN September, 1958, the Haldane Society organised an inter- 
national conference at Cambridge on the subject of the law 
protecting the worker at work. It was attended by lawyers 
from Belgium, Czechoslovakia, France, the German Federal 
Republic, the Netherlands and Poland, as well as a number of 
barristers, solicitors and trade union officials from England. 

For those of us who were looking for new ideas in the field 
of industrial law the conference was most stimulating. This 
branch of the law has developed very rapidly in Britain since 
the Factories Act, 1937, was passed in the same year as the 
decision of the House of Lords in Wilsons and Clyde Coal Co. 
v. English [1938] A.C. 57. But when one compares our law 
to-day with that of other countries, it becomes obvious how 
peculiarly English our progress has been. 

The first difference is basic. Our common law lays upon 
the employer a duty to take due care for the safety of his 


“‘ The Solicitors’ Journal ”’ 
Friday, November 27, 1959 


“ Control of powers of voting ” 


Whilst the Court of Appeal, in the Barclays Bank case, 
was unanimously of opinion that the deceased was in control 
of the company within s. 55 of the Finance Act, 1940, during 
the relevant period, the court was divided regarding the 
meaning of the words “ control of the powers of voting ”’ in 
subs. (3) of s. 55. This subsection reads as follows: ‘“‘ For 
the purposes of this section a person shall be deemed to have 
had control of a company at any time if he then had—(a) the 
control of powers of voting on all questions, or on any 
particular question, affecting the company as a whole which 
if exercised would have yielded a majority of the votes capable 
of being exercised thereon; or if he could have obtained 
such control . . . by an exercise at that time of a power 
exercisable by him or with his consent.”’ 

Lord Evershed, M.R., and Pearce, L.J., held that the 
phrase “‘ control of the company ”’ in s. 55 (1) (a) of the Act 
of 1940 was a wide phrase, and that subs. (3) was a definition 
provision ; and in that subsection “ the control of powers of 
voting ’’ meant no more than the “ control of voting,” the 
words being apt to cover a person who could either by the 
exercise of the voting power himself, or by the exercise of 
rights he held indirectly, command or produce the result that 
the majority of the votes would be given as he wished. 
Romer, L.J., on the other hand, considered the deeming 
provisions in subs. (3) of s. 55 to be supplementary to or 
expansive of subs. (1) and not merely expository, subs. (1) 
dealing with direct control and subs. (3) with indirect control, 
and that, on the facts, the Barclays Bank case fell within 
subs. (1), the deceased having the ‘“ control of the company ” 
by reason of his voting power without regard to subs. (3). 
In the result, however, the same conclusion was reached by 
different routes. 

What, then, is the practical lesson to be learnt from this 
case, bearing in mind that the trustees of a settlement of 
shares in a private company frequently include the settlor’s 
solicitor and accountant ? It appears to be contained in 
these words of the Master of the Rolls: ‘It is no doubt 
a misfortune for his estate that the deceased on making 
the settlement, or thereafter, forebore from putting the 
name of one of the trustees other than himself first on the 
register.” 


K. B. E. 


INDUSTRIAL LAW 


employees ; this duty has evolved slowly by means of case 
law. None of the continental systems had any such ccn- 
ception of an underlying duty. Their provisions are purely 
statutory, sometimes enshrined in the constitution and some- 
times written into their labour laws. But in this respect the 
English common law appealed to our continental colleagues 
and the first of the conclusions at which the conference arrived 
was that the law should lay upon every employer a general 
duty of care towards each of his employees. 

It flows naturally from this that the continental systems 
generally do not possess our corpus of case law on industrial 
matters with its highly rarefied concept of negligence and its 
infinite variations of breach of statutory duty. Generally 
speaking, the injured worker looks rather to his rights of 
compensation under a state insurance scheme than to a claim 
for damages against his employer. But the compensation 
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payable is usually related to wages and is on a far higher scale 
than benefits under the National Insurance (Industrial 
Injuries) Acts. 


Labour legislation on the Continent 


Consequently labour legislation in continental countries is 
devoted more to the task of enforcing the law by penal pro- 
visions than by civil action. Here the law of France has a 
most interesting aspect. The injured worker receives benefit 
from the Sécurité Sociale during incapacity (normally about 
80 per cent. of wages). But if he is injured through some 
gross breach of duty on the part of the employer he will 
receive a higher rate of benefit (this may be as high as 100 per 
cent. of wages). The employer is then liable to a civil claim 
for damages, not at the suit of the injured worker, but at the 
suit of the Sécurité Sociale, who may reclaim from him the 
extra benefit which it has had to pay because of the 
employer’s default. 

In the sphere of enforcement of the law the institutions of the 
Eastern European countries are particularly interesting, 
because of the wide powers that they confer upon the trade 
unions. For practical purposes the trade unions take the 
place of H.M. Inspectors of Factories. Our discussion 
showed that there is a marked similarity in this respect 
between the law of Czechoslovakia, Poland and Hungary. 

In Czechoslovakia the Statutes of the Revolutionary Trade 
Unions lay down that safety at work is to be one of the main 
tasks of the works councils. These works councils are 
committees of the trade union (usually there is only one trade 
union in each establishment). By virtue of the Safety at 
Work Act, 1951, they elect workshop inspectors and works 
inspectors. These are honorary officials responsible to their 
works council. The works council is responsible to check 
the observance of safety statutes and regulations ; it must 
discuss all cases of industrial injuries and diseases and has 
the right to give the management mandatory instructions to 
rectify conditions leading to injury or disease ; it may also 
bargain with the management and make collective agreements 
protecting safety and health at work. 


Inspection arrangements 


At a higher level there are union inspectors and central 
union inspectors. These are full-time officers appointed by 
the central committee of the trade union, to which they are 
responsible. They are entitled to stop work in case of danger 
or to impose fines. The employer is obliged by law to obey 
their directives ; but he has a right of appeal to the central 
committee of the appropriate trade union, the decision of which 
is final. 

An interesting sanction against a recalcitrant employer is 
the power of a central committee to prescribe an increase of 
up to 50 per cent. in the contribution to be made by the 
employer to the sickness insurance fund. This sanction 
applies only where the employer is in breach of some statutory 
duty. Breach of statutory duty appears to be taken rather 
seriously in Czechoslovakia, for this is one of the grounds 
upon which an employer can summarily dismiss an employee 
(with the consent of the works council). 

The trade union inspectors are assisted by health inspectors, 
who are officers of the state health administration and also 
by state technical officers in certain industries. 

Such a system could scarcely be adapted to a semi- 
capitalist economy with strong trade unions steeped in a 
tradition of independence from the machinery of state. But 
it is curious that it is only in the mining industry in Britain 
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that trade union inspectors are endowed with statutory 
powers. Many of our factories have safety committees 
which bear some resemblance to the Czech workshop councils. 
But these committees have no statutory authority and almost 
without exception they are bipartite. For some time the 
Haldane Society has favoured the promotion of legislation 
designed to extend these committees and endow them with 
authority. It is our view that they could supplement the 
work of the factory inspectorate and make it far more effective. 

Generally speaking, the continental systems recognise the 
right of the worker to bring suit against the employer by whose 
default he has been injured. So far as Western Europe is 
concerned, the Code Napoleon is the dominant force. This, 
being a code which was developed when the Industrial 
Revolution was not long under way, has little place for 
industrial law ; the employee who wishes to sue must therefore 
rely upon some statutory provision. But this form of action 
had not been so highly developed as in England, probably 
because of the difference in the law of damages. In general 
terms the employee will recover special damage only, including 
prospective loss of earning capacity ; account is not taken of 
pain and suffering and loss of the amenities of life. 


View that compensation should be part of cost 
of production 


Against this background one of the main planks in the 
Haldane Society platform seemed rather Utopian to our 
colleagues. It is our view that proper compensation to the 
injured worker should be regarded as part of the cost of 
production and should not depend upon establishing a some 
times rather far-fetched breach of duty in the employer. 
This would be achieved if an employee were entitled to damages 
from his employer, once he established that his injury had 
arisen out of and in the course of his employment ; in the case 
of death the widow or dependant would be entitled to damages. 
The basis of damages would be as at present, but in my view 
(and this is a matter on which we do not all see alike) they 
should be subject to reduction for contributory negligence. 
Insurance against this liability to pay damages should be 
compulsory : the Road Traffic Acts provide a good precedent 
for compulsory insurance. 

The conclusion upon which we were able to agree was that 
the general duty of care should be supplemented by safety 
codes in all trades. The International Labour Office has 
produced many monumental model safety codes. Work- 
people through their trade union organisation should be drawn 
into the responsibility for enforcing them. Breaches should 
be penalised by both civil and penal sanctions. In principle 
the injured workman should be compensated in full for his 
loss of wages, physical injury and damage to property and 
future loss of earning capacity ; but the present methods of 
compensation are so diverse that no attempt was made to 
suggest any basis of calculation. 

Industrial law reflects the productive relations in the society 
to which it applies. In a world with widely different economic 
systems, it is not easy to lay down a whole series of principles 
enunciating how a worker should be protected at his work ; 
in this respect industrial law differs from criminal law, for 
there one can define a series of minimum safeguards for the 
private citizen without very great difficulty. But the study 
of legislation protecting labour in other countries is highly 
rewarding because of the fresh ideas which it produces as to 
how this branch of the law might be improved in this country. 

PETER PAIN, 
Member of the Haldane Soctely. 
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A WILL OF ONE’S OWN—IV 


THE books on equity say that one of the essentials of a trust 
is certainty of objects. Nothing could be further from the 
truth to-day. Another requisite, according to the books, 
is certainty of subject-matter, but the subject-matter will 
soon disappear if estate duty is invited every time a beneficiary 
dies. A family fortune of £250,000 would be reduced by 
only three deaths, without quick succession relief, to £33,500. 
The best way to avoid this is to abandon certainty of objects 
in favour of the vague, ill-defined, amorphous, but much more 
economical, discretionary trust. 

In the last article we gave a precedent of an ultimate gift 
of residue to the children of the testator in equal shares, with 
a substitution clause in favour of children of a deceased 
child. We will now suggest a form of discretionary trust 
to be used as an alternative, and finish with some miscellaneous 
clauses. 

Form of will (continued) 


13, 14. My trustees are to hold what is left of my estate, 
which I shall call the fund, on a discretionary trust. These 
are the terms of the discretionary trust : 


(a) The life of the trust will be the shorter of two 
periods : 

(i) seventy years from my death ; 

(ii) the life of the longest liver among the descendants 
of my mother and father who are alive at my death, 
and then another twenty-one years. 

(6) The beneficiaries will be (my wife} my children 
and descendants and the husbands and wives of my 
children and descendants. 

(c) During the first twenty-one years of the life of 
the trust my trustees can accumulate the income of the 
fund if they choose and add it to the capital, but if 
they do this they can still use any accumulated money 
in later years as if it were income. 

(d) During the first twenty-one years my trustees 
can deal with any income they decide not to accumulate 
by paying it to any beneficiaries they choose. 

(e) During the rest of the life of the trust the income 
of the fund must be paid to the beneficiaries selected 
by my trustees in the proportions they decide. 

(f) Instead of paying income to a beneficiary who 
is under twenty-one my trustees can use it to help him in 
any way or they can simply hand it over to his parent 
or guardian. 

(g) At any time during the life of the trust my trustees 
can take money from the capital of the fund and hand 
it over to a beneficiary, or they can settle it on the 
beneficiary on any terms they decide. 

(h) When the life of the trust comes to an end, what 
is left of the fund is to be divided among all the 
beneficiaries who are still alive. My trustees can decide 
how the fund is to be divided between these beneficiaries, 
but if no decision has been made before the trust ends, 
the fund must be divided equally. 

(k) None of these discretions can be used by a beneficiary 
who happens to be a sole trustee. 
20. My executors can transfer any of my assets to satisfy 

a legacy, without asking the consent of the legatee. 

21. If my trustees act as directors of a limited company 
in which shares are held by my estate, they can draw 
directors’ fees and keep the fees for themselves. 

22. If any of my executors or trustees are professional or 
business men, they can charge in the ordinary way for 
work done in connection with my estate, even if the work 
could have been done by a layman. 


Notes 


13, 14. The discretionary trust can be adapted either to 
take effect from the testator’s death, or to commence when 
the widow dies. If it takes effect at once the widow will 
be included as an object, but if she is likely to require the 
whole income of the estate, it is better to give her an ordinary 
life interest and defer the discretionary trust. Because of 
the surviving spouse exemption this course does not involve 
payment of estate duty on her death, providing she has not 
been competent to dispose of the capital. 

The life of the trust must be limited to the perpetuity 
period. To obtain the longest possible period, the members 
of the Royal Family are often pressed into service. This 
apparent absurdity can be avoided by using the testator’s 
own family if it is sufficiently large. If it is too small to give 
a reasonable certainty that lives in being at the testator’s 
death, plus twenty-one years, will cover the next two genera- 
tions, then there may be no way of avoiding the artificial 
yardstick of the Royal Family. The number of trusts that 
now come to an end every time one of the descendants of 
Queen Victoria dies must be enormous, and it is fortunate 
that the passing of these properties is not liable to estate 
duty, the deceased never having had an interest in them 
(Finance Act, 1894, s. 4). In any case it is convenient to 
have an alternative period, such as seventy years, which is 
likely to be shorter than the chosen lives in being plus twenty- 
one years, and therefore gives the trustees (or their successors) 
a definite target for their operations. 

The scheme of this discretionary trust is that the trustees 
can pay either capital or income to any of the chosen class. 
During the first twenty-one years the income can be accumu- 
lated, this being the longest period allowed by s. 164 of the 
Law of Property Act, 1925, but after the first twenty-one 
years the income must be distributed. When the discretionary 
period comes to an end any capital left is divided between 
the objects then living, either in equal shares or in shares 
appointed by the trustees before their discretion comes to 
an end. 

The main purpose of the trust is to avoid payment of 
estate duty on subsequent deaths of members of the family. 
As is well known, the fund will not pass on the death of any 
of the objects of the discretion so long as there are at least 
two left alive. If the estate holds shares in a family company, 
the existence of the discretionary trust may also help to 
avoid the results of a surtax direction on the company under 
s. 245 of the Income Tax Act, 1952. 

The objects of a discretionary trust must be capable of 
being ascertained with certainty. Provided that there is 
such a class to take the ultimate benefit, a second and more 
fluctuating class can be introduced as objects of a discretionary 
power. Settlements of this type are far more commonly 
made inter vivos than by will, but if a testator wants to benefit 
classes of employees, or charities, as well as his family, the 
scheme so successfully used by the late Mr. Gestetner should 
be duplicated (Re Gestetner Settlement ; Barnett v. Blumka 
[1953] Ch. 672). 


20. The transfer of securities to a residuary legatee does 
not attract ad valorem stamp duty, but a transfer to 4 
pecuniary legatee in satisfaction of his legacy usually does. 
This is because the transfer is made by the executors under 
the powers given by s. 41 of the Administration of Estates 
Act, 1925, which requires the consent of the legatee, and the 
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transaction is then treated as a purchase by the legatee from 
the executors (Jopling v. Inland Revenue Commissioners 
(1940] 2 K.B. 282). An express power of appropriation 
without consent overcomes this difficulty. 


21. The decisions about director-trustees, and whether they 
should account to the estate for fees, are confusing. The 
principle seems to be this: if they owe their appointment to 
the use of trust votes, or even if they could have prevented 
the appointment by using trust votes against themselves, 
they are accountable. If, on the other hand, the appoint- 
ment was quite independent of any use, or non-use, of the 
trust’s voting power, the fact that the directors’ qualification 
was provided by trust shares does not make them accountable 
to the estate. It is obviously wise to give an express authority 
to retain fees if the situation is likely to arise (Re Dover 
Coalfield Extension, Ltd. [1908] 1 Ch. 65; Re Macadam ; 
Dallow v. Codd {1946} Ch. 73; Re Gee; Wood v. Staples 
[1948] Ch. 284). 
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22. It is easier to draw a professional charging clause than 
it is to explain the need for it to a client, although when he 
does understand he is usually indignant about the state of 
the law. Most solicitors agree that the shorter a charging 
clause looks, the better. 


Postscript 


On reading through the draft of Mr. Jones’ will next 
morning, we decided to add the following clause :— 


23. Whereas I have expressly authorised the draftsman 
of this my will to give effect to my testamentary intentions 
in language comprehensible by the meanest intellect and 
in pursuance of such authority as aforesaid to protrude his 
cervical vertebrae to any length by him deemed expedient 
Now I Hereby Direct that the said draftsman his estate and 
effects (if any) shall be indemnified out of my estate and 
saved harmless from and against all actions costs claims 
demands assaults and batteries whatsoever by him incurred 
or suffered in or about the premises [sic]. 


(Concluded) Puitip LAwTON. 


‘ALL OTHER PERILS ” IN MARINE INSURANCE POLICIES 


TE perils insured against in the standard form of Lloyd’s 
policy are set out in Sched. I to the Marine Insurance Act, 
1906: ‘‘ Touching the adventures and perils which we the 
assurers are contented to bear and do take upon us in this 
voyage: they are of the seas, men-of-war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and counter- 
mart, surprisals, takings at sea, arrests, restraints, and 
detainments of all kings, princes, and people, of what nation, 
condition, or quality whatsoever, barratry of the master and 
mariners, and of all other perils, losses and misfortunes that 
have or shall come to the hurt, detriment or damage of the 
said goods and merchandises, and ship, etc., or any part 
thereof.” 

No definition of the term “ all other perils ”’ is given in the 
Act, the only assistance being afforded by the ‘“‘ Rules for the 
Construction of the Policy ”’ annexed to the Schedule. Rule 12 
states “the term ‘all other perils’ includes only perils 
similar in kind to the perils specifically mentioned in the 
policy.” 

It is necessary, therefore, to refer to a case decided by the 
House of Lords before the passing of the Act (Thames and 
Mersey Marine Insurance Co., Ltd. v. Hamilton, Fraser & Co. 
(1887), 12 App. Cas. 484), in which a number of the earlier 
authorities were reviewed. In that case a steamer and her 
machinery, including the donkey engine, were insured by the 
usual form of policy. The donkey engine was used to pump 
water into the main boilers, but was damaged when a valve, 
which ought to have been kept open, was left closed or had 
become salted up. Their lordships held that the under- 
writers were not liable because the loss did not fall under the 
words ‘‘ perils of the sea,” nor under the general words 
“all other perils.” Lord Herschell observed (at p. 498) : 
“It is, I think, impossible to state that this is damage occas- 
ioned by a cause similar to ‘perils of the sea,’ on any 
interpretation which has ever been applied to that term. 
It will be observed that Lord Ellenborough [in an earlier 
case] limits the operation of the clause to ‘ marine damage.’ 
By this I do not understand him to mean only damage which 
has been caused by the sea, but damage of a character to 
which a marine adventure is subject. Such an adventure 
has its own perils, to which either it is exclusively subject, 


or which possess in relation to it a special or peculiar character. 
To secure an indemnity against these is the purpose and 
object of marine insurance.’’ Lord Macnaghten thought that 
it was impossible to frame a definition which would include 
every case, and said that “‘ the circumstances of each case 
must be looked at in a broad common sense view and not by 
the light of strained analogies and fanciful resemblances.”’ 

This case was applied by the House of Lords in Séoét (Baltic) 
Steamers, Ltd. v. Marten [1916] A.C. 304, where it was held 
that the insurer was not liable for damage caused to the hold 
of a ship when a crane’s tackle broke as it was lowering a 
boiler into it. Viscount Haldane observed (at p. 308) : 
“This genus is limited . . . to perils of the sea... But 
the accident which occurred was one which might happen 
in loading a railway truck just as much as in loading a ship, 
so far as its general character was concerned.” 

The principle has been re-stated concisely in an American 
court. 

A re-statement of the principle 

In the recent case of Southport Fisheries v. Saskatchewan 
Government Insurance Office (1958), 161 F. Supp. 81, District 
Judge Gilliam in the United States District Court of North 
Carolina said that “‘ other like perils’ need not be alike in 
character to the qualities possessed by any particular listed 
risk, but rather must be similar to the perils set forth only 
in the same manner as the enumerated perils were similar 
to each other. Put another way, the word “like” meant 
possessing the characteristic common to the group rather 
than qualities associated with any particular risk. In this 
manner a particular and definable quality was established as 
a necessary ingredient of “ like peril,” and a means determined 
to make cognizable those perils contemplated as within the 
ceverage of the policies. 

The learned judge then went on to consider this quality and 
observed (at p. 85): “‘ Turning to the listed perils in order to 
define their common quality it is noted that circumstances 
attendant upon maritime commerce render vessels notoriously 
defenceless against losses effected by fire, lightning and earth- 
quake. Loss by jettison is a risk certainly peculiar to the 
sea. Excepting jettison, the man-caused perils set forth in 
the policies are more likely to befall mariners, as opposed to 
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others, because historically a ship’s physical location and total 
lack of communication has limited its security to that derived 
from its own resources, thus increasing the possibility of 
successful warfare or plunder against the same. In short, an 
examination of the perils set forth in the policies discloses 
that each has become particularly feared by the maritime 
world because circumstances surrounding maritime commerce 
increase the likelihood of loss from such risks . In the 
court’s opinion it is the sole ingredient essential in order to 
qualify a risk as a ‘like peril’ within the coverage of the 
policy.” 
Spiteful injury to fishing nets 

In Southport Fisheries v. Saskatchewan Government Insurance 
Office, supra, the hull and tackle of two fishing vessels, the 
Charlotte L and the Eleanor M, were insured under a policy 
similar to the usual form of Lloyd’s policy. Unknown persons 
threw acid on their nets and equipment, and the nets were 
totally destroyed. 

District Judge Gilliam said that the net damage was 
occasioned by a spiteful injury to property. While circum- 
stances attendant upon maritime commerce might facilitate 
the infliction of such an injury in an individual case, neither 
logic nor historical experience indicated that the possibility of 
such a loss was in any way increased by the fact that the 
object of the injury was engaged in maritime activity. Apply- 
ing the test set out above, he considered that neither the peril 
with its consequent loss nor the loss from the peril was peculiar 
to the maritime activity. Lacking such a quality, spiteful 
injury to property was an ordinary risk rather than a “ like 
peril.”” Hence damagé to the nets did not result from a risk 
insured against within the terms of the insurance contract, 
and the insurer was not liable. 


Damage to yacht by vandalism 

The general principle stated above was not, however, applied 
in another American decision —Feinberg v. Insurance Co. of 
North America (1958), 161 F. Supp. 686—where a yacht was 
insured under a policy which covered “ perils of the seas, fire, 
lightning, assailing thieves, theft of the entire yacht, jettisons, 
barratry of the master and mariners, and of all other like 
perils, losses and misfortunes, that have or shall come to the 
hurt, detriment or damage of the said yacht, or any part 
thereof.” 

When she left her moorings in the Neponset River, she 
carried either a bow wave or a wake of sizeable proportions, 
and this caused a serious annoyance to other boats and persons. 
This conduct continued for some time and had resulted in a 
very hostile telephone complaint. One evening she was left 





“* The Solicitors’ Journal "’ 
Friday, November 27, 1959 


at a dock, and strangers moved her to another dock and tied 
her up. They ransacked the cabin, and took away a tele- 
vision set, record player, shotguns and several cases of liquor. 
They unscrewed a small drain plug in the floor, and next 
morning she was found partially submerged, with the water 
already reaching the top of her motors. 

The insured brought an action on the policy to recover for 
the damage so caused. The District Court of Massachusetts 
held that the claim failed. District Judge Aldrich considered 
the various perils listed in the clause set out above, but said 
that vandalism was not covered by the policy. He said that 
although the hull and machinery were damaged by the inrush 
of water, that was not a peril of the sea, since it had resulted 
from an intentional act unconnected with perils of nature 
or navigation. While there was a suggestion in the dissenting 
speech of Lord Sumner in the English case of P. Samuel & Co., 
Ltd. v. Dumas {1924} A.C. 431 (H.L.), at p. 462, that an 
intentional collision caused by a vessel determined on main- 
taining her right of way was a peril of the sea, he could not 
feel that intentional scuttling fell into such category, no 
matter by whom caused. The insured had not contended 
that the loss was occasioned by “ assailing thieves.”” But the 
learned judge said that he believed that the term meant 
someone in the nature of an assailant, and that if the vessel 
were forcibly stormed, as by marauders, for the purpose of 
thieving, consequent damage would be recoverable, even 
though the theft were averted, but not when the entry was 
by stealth upon an unoccupied vessel. Only if there was 
theft of the entire yacht would the loss of the personal 
property on board be covered, as could be seen from another 
clause in the policy, but the facts of the case did not amount 
to a theft. The scuttling of a boat tied to a dock in six feet 
of water, where recovery was inevitable and damage, although 
doubtless substantial, would be far from complete would not 
permanently deprive the owner of his property. 

This judgment was, however, set aside by the United 
States Court of Appeals, First Circuit : (1958), 260 F. 2d. 523, 
on the ground that vandalism fell within the phrase in the 
policy covering “ all other like perils, losses and misfortunes.” 
This provision was not to be brushed aside as “ essentially a 
flourish, adding nothing of substance,’’ to quote from the 
district court’s opinion. Literary embellishment had no 
place in an insurance policy. Meaning must be given to 
every word used in it if that were possible. 

It seems difficult to agree with this judgment, for it can 
scarcely be said that the damage was of a character to which 
a marine adventure was subject. 

E. R. Harpy-Ivamy. 


“THE SOLICITORS’ JOURNAL,” 26th NOVEMBER, 1859 


On the 26th November, 1859, THE Soxicitors’ JOURNAL 
wrote: ‘‘ The cases which have occurred under the Leases and 
Settled Estates Act of 1856, although some score in number, 
have gone chiefly to points of practice, very useful in their way, 
but affording evidence, which is not usually to be come by, in 
legal history, that an Act of Parliament has worked its way, as 
to material matters, well and unquestioned. Many have been 
the dismal spectacles of dilapidated mansions and untenanted 
farms, and, still more, of waste or ill cultivated lands, whilst 
the foreign corn-market finds a ready customer in the English 
merchant. Farmers and landowners complain of free trade ; 
but let those eye-sores of moors be converted into smiling fields 
and blooming gardens, and we shall not want aid from abroad, 


and the corn capitalist will not find it worth his while to encourage 
import. A great portion of these home evils have arisen from 
the incapacity of parties interested in settled estates to deal with 
their property in a manner beneficial to the present generation, 
as well as to the inheritance. This Act is, therefore, a step in 
the right direction, and will, it is hardly to be doubted, work 
silent improvement in the landed interest. Wiser heads than 
ours have calculated the exact number of bushels of wheat which 
each Englishman annually consumes, and the requisite numbet 
of acres to grow such bushels; but... it is certain that 
facilities to grant agricultural leases and to transmit lands from 
hand to hand will encourage the science of husbandry, employ 
the labourer, and equalise the price of the staff of life.”’ 
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This little chap is a spastic. That means that the 
muscle-controlling part of his brain was damaged at birth 
—a very great tragedy. All his life he will need extra 
sympathy, love and care, for it is unlikely that he will be 
able to speak or to move as easily as his more fortunate 
brothers and sisters. But even great tragedies can be 
lessened by relief. In this country alone there are 10,000 
spastic children and their most urgent need is for skilful 
training and treatment so that their often greater-than- 
average potentialities can be fully realised. 


The National Spastics Society is doing all it can to bring 
loving care (treatment, training and understanding) to 
spastics throughout the country. But there are still not 
enough facilities. That is why we urgently appeal to you 
to remind clients considering charitable legacies of the 
National Spastics Society. We must —in the name of 
common humanity—help the victims of this great tragedy 
to get on top of their physical handicaps, to develop their 
gifts and personalities and to live as happily as they can. 


Loving care costs money — we need your help. 


Spastics need the help of Solicitors now 


The National Spastics Society, 28 Fitzroy Square, London, W.1. 
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Landlord and Tenant Notebook 
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PROTECTION OF COMBINED PREMISES 


BEFORE resuming the debate on the Betting and Gaming 
Bill on 17th November, the House of Commons gave one of 
its members leave to introduce a “‘ Small Business Dwelling- 
houses Bill ’’ designed to prevent a landlord from recovering 
possession of a decontrolled dwelling-house, part of which 
was used as a shop, unless an application were made to the 
court. The promoter’s main point was that a man who had 
a small shop in premises he occupied (as a dwelling) was not 
protected by the Rent Acts, and could be turned out by the 
landlord or the landlord’s bailiff, whereas if he did not have 
the shop he could not be turned out without a court order. 

3efore commenting on this point, I propose to recall some 
of the history of the protection afforded by the Rent Acts to 
combined premises of the type described. 


Early days 

The Increase of Rent and Mortgage Interest (War Restric- 
tions) Act, 1915, and the Increase of Rent, etc. (Restrictions) 
Act, 1919, contained no express provision that their applica- 
tion should not be excluded by reason only that part of the 
premises is used as shop or for business, trade or professional 
purposes (see now the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (2) (ii); the Rent, etc., Restrictions Act, 1939, 
s. 3 (3)). The first world war had, in fact, come to an end 
before the question was raised in any reported case. The 
defendant in Epsom Grand Stand Association, Ltd. v. 
Clarke (1919), 35 T.L.R. 525 (C.A.), had held a tenancy 
of a tied public-house for six months from September, 1918 ; 
he and his family and his servants lived in the house, and he 
claimed Rent Act protection. It was unsuccessfully argued 
on behalf of the plaintiff landlords that because the house 
was let for business purposes it could not be within the Act : 
Bankes, L.J., said that the house was dwelt in, was let for 
that purpose and was none the less a dwelling-house because 
it was also a public-house ; Atkin, L.J., said that there must 
have been numerous cases where a small business was carried 
on in homes. 

Licensed premises with “‘ on ”’ licences were later excluded 
from protection by the Rent, etc., Restrictions (Amendment) 
Act, 1933, but the principle laid down in Epsom Grand Stand 
Association, Ltd. v. Clarke, supra, has been sanctioned 
by later Acts, as mentioned, and applied in many cases ; 
and it does not matter that the main purpose of the letting 
is business (see Vickery v. Martin [1944] K.B. 679 (C.A.)), 
or that, as in the sort of case apparently contemplated by 
the Bill, the residential parts of the demised premises are 
separate (Whiteley v. Wilson [1953] 1 O.B. 77 (C.A.)). 

The consideration that thus protecting a small shopkeeper’s 
home gave him an undue advantage over competitors who 
did not occupy combined premises, and would have to pay 
economic rents for their shops, does not appear to have affected 
the reasoning in any reported decision. 


Landlord and Tenant Act, 1954, Part II 


Our legislators did not overlook the position of combined 
premises when enacting the above. The general rule is that 


Pt. II applies to any tenancy where the property comprised 
is or includes premises occupied by the tenant for the purposes 
of a business carried on by him or for those and other purposes. 
But among the exclusions to be found in s. 43 we find 


(subs. (1) (c)) a tenancy where the property comprised therein 
is let under a letting to which the restrictions on the obtain- 
ing of possession by the landlord imposed by s. 3 of the Rent 
and Mortgage Restrictions (Amendment) Act, 1933, apply in 
relation to the tenant, etc. 

It is not practicable to wear two suits of armour at once, 
and the effect of the exclusion was simply that the Rent Act 
protected tenant continued to be so protected and acquired 
no rights under the Landlord and Tenant Act, 1954, Pt. IT. 


Decontrol 


But the effect of any decontrol brought about by the 
Rent Act, 1957, was, to continue the metaphor, a change of 
armour. The change might be said to have been automatic ; 
no express legislation was necessary ; the tenancy was one 
to which the exclusion no longer applied. But it was 
expressly enacted, by Sched. IV, para. 2 (6), that the “ stand- 
still’’ or ‘‘ period of grace”’ provisions of that paragraph 
should not apply to a tenancy to which, immediately after 
the time of decontrol, Pt. II of the Landlord and Tenant Act, 
1954, applied ; and, exercising imagination and forethought 
which does them credit, the draftsmen also dealt with the 
position of a statutory tenant of combined premises who 
was such at the time of decontrol. By para. 11 of the same 
Schedule, he is given the rights of a tenant whose tenancy 
had been “ continued ”’ by Pt. II of the Landlord and Tenant 
Act after the expiry of a term of years certain—thus entitling 
him, if he so wished, to take the initiative in the matter of 
obtaining a new lease (s. 26). 


The proposal 


The Rent Act, 1957, gave certain tenants a “ period of 
grace,’ Sched. IV (Transitional Provisions on Decontrol) 
extending it to any tenants who, at the time of decontrol, 
occupied houses under tenancies which were then statutory 
tenancies or which might within fifteen months of that time 
of decontrol come to an end by effluxion of time or by notice 
to quit. The protection was a right to retain possession 
until a date specified in a six months’ notice (Form S) expiring 
at or later than fifteen months from the time of decontrol. It 


‘ 


is important to note that ‘‘time of decontrol’’ means the time , 


at which the Rent Acts cease to apply by virtue of s. 11 (1) or 
(3) ; the only time of decontrol so far is 7th July, 1957, by 
virtue of subs. (1); subs. (3) provides for further decontrol 
by ministerial order. 

As time went on, a demand for further grace manifested 
itself and the Landlord and Tenant (Temporary Provisions) 
Act, 1958, was passed, extending qualified protection to 
recipients of Form S notices. The landlord may not eject 
them otherwise than by taking legal proceedings and in those 
proceedings they may, on satisfying certain tests (reasonable 
offer of new tenancy not refused, inability to obtain other 
accommodation, rent paid to date, hardship), be granted 
suspension of the order for possession for up to nine months, 
and possibly for further periods later. 

One might say that, deprived of his armour, the decon- 
trolled tenant is offered a coat of mail which may be of use 
to him for a time. And it is by offering this coat of mail to 
the unprotected decontrolled tenant of combined premises 
that the Bill seeks to achieve its object. 
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The device adopted is that of replacing the qualifying 
conditions in the present Landlord and Tenant (Temporary 
Provisions) Act, 1958, s. 1 (2), by new conditions. The 
subsection defines the scope of the Act in relation to decon- 
trolled dwelling-houses and at present the two qualifying 
conditions are: the tenant must have had a Form § notice 
and must retain possession by virtue of the transitional 
provisions of the 1957 Act. The Bill would replace these 
conditions by “ (a) that notice has been served on the tenant 
by the landlord whether before or after the commencement 
of this Act: (i) under the Landlord and Tenant Act, 1954, 
and the tenant has not been granted a new tenancy by reason 
of the provisions of s. 30 of that Act ; or (ii) under the Rent 
Act, 1957, Sched. IV, para. 2 (2) (which paragraph enables 
tenants under certain tenancies subsisting immediately before 
the commencement of that Act to retain possession until a 
date, not earlier than 6th October, 1958, specified in a notice 
served by the landlord) ; and that until the date specified 
in the notice possession is retained by a person entitled to 
such possession by virtue of the Landlord and Tenant Act, 
1954, s. 25 (1) and (2), if the notice is a notice to which 
s. 1 (a) (i) of this Act applies, or by virtue of the said Rent 
Act, 1957, Sched. IV, para. (2), if the notice is a notice to 
which s. 1 (a) (ii) of this Act applies.” 

Take it or leave it 
The language is involved, but the effect would be “ take 


it or leave it.”” The promoters have, of course, not forgotten 
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that the Landlord and Tenant Act, 1954, s. 24, runs 
‘““(1) A tenancy to which this Part of this Act applies shall 
not come to an end unless terminated in accordance with the 
provisions of this Part of this Act 
has been said to be that a business tenancy goes on till on 
of the parties has good cause for determining it. The tenants 
whom it is proposed to protect will not be many ; I do not 
suggest that that is a good reason for not protecting them 
they will mostly be those on whom the landlord serves 
notice to terminate under the Landlord and Tenant Act 
1954, s. 25, in which (subs. (6)) he must state whether 
would oppose an application for a new tenancy and, if so 
It may be that a ter 
not face with 


+ 


the rough effect 


on which of seven specified grounds. 
of decontrolled combined premises could 
equanimity the prospect of paying a much higher rent tha 
he has been paying ; which he might have to do whether thi 
landlord would or would not oppose an application for a n 
tenancy : for the rent is (subject to qualifications) to be that 
at which the holding might reasonably be expected to be let 
in the open market by a willing lessor. It may also beth: 
new sub-paragraph is careful to say “‘ has not been granted "' 
that he will have applied for but have been refused a new 
tenancy. In either case the Bill would give the temporary 
protection afforded by the Landlord and Tenant (Temporary 
Provisions) Act, 1958, for which, it may be noted, he would 
have to pay a rent of at least twice the 7th November, 1956 
gross value of the house (s. 2 (2), s. 5 (1) and Rent Act, 1957 
s. 25 (1)). 


HERE AND THERE 


THE ANNUITANT 
A SIX-YEAR-OLD black retriever named Bruce, resident at 
St. Austell in Cornwall, has recently been left an annuity 
of £78 for life by an old gentleman of eighty-six, a friend of 
his. In simpler times the only complication or embarrassment 
arising out of the situation would have been the difficulty of 
simultaneously condoling with the beneficiary on his bereave- 
ment and congratulating him on his good fortune, but 
human-canine relations have grown so complex in recent 
years that the measure of happiness designed for Bruce by 
the testator’s bounty is by no means so sure of fulfilment as 
it would formerly have been. To start with, we cannot be 
certain that, being black, he will not be the object of bitter 
envy among light-coloured dogs who, living in intimate 
personal contact with their masters, may well have absorbed 
their colour prejudices ; it would be no more extraordinary 
than dogs’ well known detestation of postmen. This, 
however, is purely conjectural. What is not conjectural 
is the undoubted fact that rising prices and the higher 
standard of living have, between them, reduced the value 
of the annuity to the most inadequate of pittances for any 
but a very Diogenes of a dog who was content to live in a 
tub. The sole consolation is that the amount will not attract 
income tax, but that is little solace for a life of poverty. 
It cannot be assumed that Bruce will be content to exist in 
slum conditions and we all know how the rents of up-to-date 
centrally heated push-button dog-kennels have soared. (Many 
of us live in them ourselves.) And Bruce would certainly 
want to have room to swing a cat if he was giving a party 
to a few friends. Other necessary expenses besides lodging 
have risen too. But not by meat alone does a dog live, at 
any rate a dog worthy to take his place in civilised society. 


Only last December the police at Scarsdale, New York 
received a telephone report that a dog had been seen walking 
the streets in blue pyjamas. A patrol car found him attired 
exactly as described and very soon a lady arrived to claim 
him, explaining that he had run off just before bedtime 
Well may poor Bruce ponder enviously the doings of his ricl 
American cousins, chewing cigars, no doubt, every night aftet 
dinner, and of the film star dogs of Beverley Hills where ther 
is a shop “‘ where dogs are catered for the way people ar 
catered for,’’ and that means stocking fitted mink coats 
£170 and canine travelling bags. Dog perfumes are a 
available—as Kennel No. Nine at 18s. an ounce 
PSYCHIATRIC CASES 
How far will an income of £78 a year go to achieve that 
standard of living? In no time Bruce will be feelin 
“relatively immiserated ”’ (as the saving goes) so that not! 
will save his sanity but a visit to a psychiatrist. A dog call 
Butch has recently achieved some publicity in the newspap¢ 
by placing himself in the hands of a canine psychiatrist who 
has undertaken to cure him of the complexes caused by 
unhappy childhood memories of being repeatedly bitten | 
larger dogs. Many people have expressed surprise at t! 
existence of this branch of the psychiatric profession. \ 
when you consider the social status of dogs in the moder! 
world, nay, in the solar system, since they have been pionet 
of space-travel, this extension of medical science was inevitab] 
false teeth, deaf-aids and spectack 


YT 


t 


There are already 
dogs. Progressive American dogs are reported to be suf 
from stomach ulcers arising from fears of traffic, 
about food and relations with other dogs. ‘‘ Urban proble1 


parallel those faced by humans and touch dogs ju 
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deeply.’” What but schizophrenia can explain the behaviour 
of the Brooklyn watchdog who recently stood by silently 
while two thieves broke into a house there and stole 
masses of silver, but who when the detectives arrived instantly 
bit both of them in the leg? The state of a dog’s psyche is 
just as much a fact as the state of his stomach. Enter the 
psychiatrist. Exeunt by the same door capital punishment 
and corporal punishment as applied to dogs. We all know that 
it is an article of the progressive creed that no good result 
is ever achieved by force or fear. As applied to dogs, they 
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produce nothing but crazy, mixed-up, frustrated, angry young 
dogs with a grievance against life. Dogs who are brought 
before the courts will know well enough how to suggest that 
they have never been given a chance. Soon there will spring 
up for their reception all over the country canine mental 
institutions and approved dog houses paralleling in success 
the human institutions. Let us hope that poor Bruce, 
embittered by the inadequacy of his £78 a year to achieve 
gracious living, will not find his way there through the 
criminal courts. 
RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal ”’] 


Modern Precedents 

Sir,—I have been very interested in the articles on ‘‘ A Will 
of One’s Own,” but I do not think what is stated in para. 7 of 
the article in your issue of 13th November (p. 886, ante) is correct 
so far as reversionary legacies are concerned. Unless such 
legacies are stated to be payable free of duty, they have to bear 
a rateable proportion of the estate duty except, of course, where 
no estate duty is payable on account of spouse exemption. The 
position was established by the case of Berry v. Gaukroger [1903] 
2 Ch. 116 and confirmed in subsequent decisions, the last being 
Re Hicklin ; Public Trustee v. Hoare [1917] 2 Ch. 278. 

In cases, therefore, where a testator bequeaths legacies to be 
paid on the death of a tenant for life, they should be expressed 
to be payable free of duty, otherwise the testator’s intention 
might not be carried out 

BERNARD A. M. LAZARUS. 

London, W.1. 


[Our contributor writes : It is true that a legacy of this type 
would prima facie bear a share of estate duty on the death of 
the tenant for life. It is, however, extremely doubtful whether 
the addition of the words “ free of duty,’’ which was the point 
under discussion, would alter this. The general rule seems to be 
that such words apply only to duty payable on the testator’s 
death (see Green’s Death Duties, 4th ed., pp. 652-3). If rever- 
sionary legacies are given, and the testator desires that the 
legatees should not bear duty on the death of a tenant for life, 
it would be advisable to make this clear by special words. ] 


“Gunning” for Executors 
Sir,—With reference to the above-entitled article published at 
p. 883, ante, in the case of estates under £1,000 gross value at the 
date of application, the provisions of s. 3 of the Public Trustee 
Act, 1906, which enable him to take over the administration of 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Expiring Laws Continuance Bill [H.C. 
Marshall Scholarships Bill {H.C.} 
Radio-active Substances Bill {H.L. 
To regulate the keeping and use of radio-active material, and 
to make provision as to the disposal and accumulation of radio- 
active waste; and for purposes connected with the matters 


[12th November. 
[12th November. 
{12th November. 


aforesaid. 
Read Second Time: 
Aberdeen Harbour Order Confirmation Bill [H.C 
[17th November. 
Navigation Order Confirmation Bill [H.C 
[17th November. 
(12th November. 


Clyde 


Population (Statistics) Bill (|H.L. 


the estate without any application to the court, can, we have 
found, be very useful. It is perhaps worth quoting part of the 
section : 

““(1) Any person who in the opinion of the public trustee 
would be entitled to apply to the court for an order for the 
administration by the court of an estate, the gross capital value 
whereof is proved to the satisfaction of the public trustee to 
be less than £1,000, may apply to the public trustee to 
administer the estate, and, where any such application is made 
and it appears to the public trustee that the persons beneficially 
entitled are persons of small means, the public trustee shall 
administer the estate, unless he sees good reason for refusing 
to do so. 

(2) On the public trustee undertaking, by declaration in 
writing signed and sealed by him, to administer the estate the 
trust property other than stock shall, by virtue of this Act, 
vest in him, and the right to transfer or call for the transfer 
of any stock forming part of the estate shall also vest in him, 
in like manner as if vesting orders had been made for the 
purpose by the High Court under the Trustee Act...” 


POLLARD, STALLABRASS & GEORGE MARTIN. 
London, S.W.1. 


What Property ? 


Sir,—Section 52 of the County Courts Act, 1959, concerns 
“equity jurisdiction’’ and subs. (1) (d) thereof provides for 
proceedings ‘‘ for the specific performance, or for the rectification, 
delivery up or cancellation, of any agreement for the sale, purchase 
or lease of any property, where, in the case of a sale or purchase, 
the purchase money, or in the case of a lease, the value of the 
property, does not exceed the sum of five hundred pounds.” 

What kind of property did Whitehall have in mind when this 
was drafted ? / 

FRANK JOYNSON. 

London, S.E.23. 


AND WHITEHALL 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Coal Industry Bill [H.C.) [13th November. 
To authorise further advances to the National Coal Board for 
capital purposes. 
Commonwealth Scholarships Bill [H.C.}| 
[16th November. 
To make provision for matters arising out of the recommenda- 
tions of the Commonwealth Education Conference. 
Pawnbrokers Bill [H.C.) [13th November. 
To amend the Pawnbrokers Acts, 1872 and 1922. 


Professions Supplementary to Medicine Bill [H.C.]| 
[18th November. 
To provide for the establishment of a council, boards and 


disciplinary committees for certain professions supplementary 
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to medicine; to provide for the registration of members of those 
professions, for regulating their professional education and 
professional conduct and for cancelling registration in cases of 
misconduct ; and for purposes connected with the matters 
aforesaid. 

Small Business Dwelling-houses Bill [H.C.} 

[17th November. 

To prohibit the recovery of possession, except by legal pro- 
ceedings, of certain dwelling-houses partly used for business 
purposes released from control by subsection (1) of section eleven 
of the Rent Act, 1957, and to provide in certain cases for sus- 
pending for a limited period the execution of any order made in 
such proceedings; to regulate the terms and conditions as to 
rent and other matters to be applied in cases where possession 
of such dwelling-houses is retained pending the recovery of 
possession ; and for purposes connected with the matters aforesaid. 


Read Second Time: 
Atomic Energy Authority Bill [H.C. 
Betting and Gaming Bill [H.C.| [17th November. 
Horticulture Bill [H.C. [19th November. 


Mr. Speaker Morrison’s Retirement Bill [H.C.] 
[18th November. 
To settle and secure annuities upon the Right Honourable 
William Shepherd Morrison, and after his death upon his wife, 
Catherine Allison Morrison, in consideration of his eminent 
services. 


Post Office Bill [H.C.! 


B. QUESTIONS 


[18th November. 


[13th November. 


KACECOURSE BETTING (INTER-DEPARTMENTAL COMMITTEE) 

Mr. It. A. BuTLEeR said that the following had agreed to be 
members of the committee on a levy on betting on horse-racing 
under the chairmanship of Sir Leslie E. Peppiatt: Sir Herbert 
Brittain, K.C.B., K.B.E., Mr. John Corbett, Lord Crathorne, 
r.D., Mr. J. R. Griffin, C.B.E., Mr. A. C. Scott, and Mr. Manuel 
Kissen, Q.C. [12th November. 


RATING AND VALUATION (LIBRARIES) 

Mr. HENrY BROOKE said that the evidence on the rating of 
libraries was submitted to the Pritchard Committee on the 
Rating of Charities and Kindred Bodies, whose report was 
presented to Parliament a few weeks ago. The Government 
had its recommendations under consideration. [12th November. 


FREE LEGAL AID 
The ATTORNEY-GENERAL Said that, since 1955, 33,730 applicants 
had received free legal aid without being asked to make a 
contribution themselves. {17th November. 


STATUTORY INSTRUMENTS 

County of Worcester (Electoral Divisions) (No. 2) Order, 1959. 
(S.I. 1959 No. 1880.) 5d. 

District of the River Annan (Annual Close Time) Order, 1959. 
(S.I. 1959 No. 1900.) 4d. 

Foreign Compensation Commission 
(Amendment) Rules, 1959. (S.I. 1959 No. 
See p. 923, ante. 

Gas Cylinders (Conveyance) Regulations, 
No. 1919.) 5d. 

Import Duty Reliefs (No. 2) Order, 1959. 
4d. 


(Egyptian Claims) 
1887.) 4d. 
1959. (S.I. 1959 


(S.1. 1959 No. 1893.) 
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Luton Water (Charges) Order, 1959. (S.I. 1959 No. 1885.) 5d 

London Traffic (Prescribed Routes) Regulations, 1959: 
Boreham Wood (Revocation). (S.I. 1959 No. 1906.) 4d. 
Hampstead (No. 2). (S.1. 1959 No. 1907.) 4d. 

Holborn. (S.I. 1959 No. 1908.) 4d. 

Wanstead and Woodford. (S.I. 1959 No. 1910.) 4d. 
Wembley. (S.I. 1959 No. 1911.) 4d. 

Wood Green. (S.I. 1959 No. 1912.) 4d. 

London Traffic (Restriction) (St. Pancras) (Revocation) Regula- 
tions, 1959. (S.I. 1959 No. 1909.) 4d. 

National Galleries of Scotland (Gallery of Modern Art) Order, 
1959. (S.I. 1959 No. 1905.) 4d. 

National Insurance (Modification of Pension 
Regulations, 1959. (S.I. 1959 No. 1902.) 5d. 
The Regulations designate the Chief Registrar of Friendly 

Societies as the authority to approve the manner in which certain 

pension schemes may be modified in connection with the passing 

of the National Insurance Act, 1959. They also lay down a 

procedure under which, on application by persons interested in 

the scheme, he may himself make the required modification or 
may authorise the trustees or managers of the scheme to make it. 

The schemes in question are all those in relation to which the 

Treasury have not determined that there is an appropriate 

Minister or Government Department. 


Schemes 


National Insurance (Non-participation—Benefits and Schemes 
Regulations, 1959. (S.I. 1959 No. 1861.) 5d. 

Insurance (Non-participation—Certificates) 

(S.I. 1959 No. 1860.) 7d. 

(S.I. 1959 No. 1904.) 5d 


National Regula- 
tions, 1959. 


Police (No. 3) Regulations, 1959. 


Probation (Conditions of Service) Rules, 1959. (S.I. 1959 
No. 1901.) 8d. 

Draft Quarries (Explosives) Regulations, 1959. 9d. 

Registration of Naturalised Persons (Consular Officers 


(Amendment) Regulations, 1959. (S.I. 1959 No. 1895 td 


Stopping up of Highways Orders, 1959: 
City and County of Bristol (No. 10). (S.I. 1959 No. 1876.) 5d 
County of Derby (No. 19). (S.I. 1959 No. 1863.) 5d. 
County of Gloucester (No. 15). (S.I. 1959 No. 1864.) 5d. 
County of Gloucester (No. 16). (S.1. 1959 No. 1888.) 5d. 
County of Gloucester (No. 17). (S.1. 1959 No. 1889.) 5d. 
County of Leicester (No. 11). (S.I. 1959 No. 1875.) 5d. 
County of Rutland (No. 1). (S.I. 1959 No. 1874.) 5d 

Town and Country Planning (Delegation) Regulations, 1959 
(S.I. 1959 No. 1915.) 5d. 


Wages Regulation (Wholesale Mantle and Costume) Order, 


1959. (S.I. 1959 No. 1899.) 8d. 
SELECTED APPOINTED DAYS 
November 
17th National Insurance (Modification of Pension Schemes) 
Regulations, 1959. (S.I. 1959 No. 1902.) 
18th Probation (Conditions of Service) Rules, 1959. (S.1. 1959 
No. 1901.) 
23rd Service Departments Supply (No. 1) Order, 1959. (S.I. 
1959 No. 1827.) 
Transfer of Functions (Gun Barrel Proof Acts) Order, 
1959. (S.I. 1959 No. 1828.) 
24th Road Vehicles Lighting Regulations, 1959. (S.I. 1959 


No. 1869.) 


THE SOLICITORS ACT, 1957 


On 12th November, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon JoHN Epwin PEAKE, of No. 309 Staines Road, 
Hounslow, Middlesex, a penalty of £100 to be forfeit to Her 
Majesty, and that he do pay to the complainant his costs of and 
incidental to the application and inquiry. 

On 12th November, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
ALAN MarsHA tt, of No. 79 Duke Street, Barrow-in-Furness, and 
Birchleigh, Kents Bank Road, Grange-over-Sands, be suspended 


from practice as a solicitor for a period of one year from 
15th November, 1959, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry 


On 12th November, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
HERBERT RICHARD SUTTON CLIFFORD, Of Nos. 19-20 Baxter 
Gate, Loughborough, Leicestershire, be reprimanded, and that 
he do pay to the complainant his costs of and incidental to the 
application and inquiry 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Council of 
Law Reporting, and, in general, full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note 


Judicial Committee of the Privy Council 


INCOME TAX: COMPANY: NOTIONAL DIVIDEND 
OF CHILD: NOT ASSESSABLE AS INCOME OF 
FATHER 


Houry v. Commissioner of Income Tax 


Viscount Simonds, Lord Radcliffe, Lord Keith of Avonholm 
12th November, 1959 

The appellant, George N. Houry, Q.C., held 251 shares, his 
wife forty-nine and his two infant children 100 each in Coastal 
Freights & Co., Ltd., a company registered in Tanganyika with a 
share capital of Shs. 500,000, divided into 500 shares of Shs. 1,000 
each. The children’s holdings were transferred into their names 
by their father, the transfer constituting a “‘ settlement ’’ within 
the meaning of s. 24 of the East Africa Income Tax (Management) 
Act, 1952, which provided : ‘‘ Where, by virtue or in consequence 
of any settlement . . . any income is paid to or for the benefit of a 
child of the settlor . . . the income shall be treated . . . as the 
income of the settlor....’’ On17th November, 1954, the respon- 
dent, the Commissioner of Income Tax, made an order under 
s. 22 of the 1952 Act that 60 per cent. of the company’s income 
for the periods ending 31st December, 1950, and 31st December, 
1951, should be deemed to have been distributed among its 
shareholders, with the result that each child was deemed to have 
received Shs. 44,162 in respect of year 1950 and Shs. 33,568 in 
respect of year 1951. Assessments were then made on the appel- 
lant on the basis that under s. 24 those sums were to be treated 
as part of his income. He now appealed against the decision of 
the East African Court of Appeal which had affirmed the judgment 
of the High Court of Tanganyika upholding the assessments. 

Lorp RADCLIFFE, giving the judgment, said that s. 22 and 
s. 24 each had its analogue in the taxing code of the United 
Kingdom. Unless the effect of an order made under s. 22 was to 
impose on the meaning of the word “ paid ”’ in s. 24 an inter- 
pretation which included sums deemed to have been paid by 
virtue and for the purposes of another section of the Act, those 
notional dividends attributed to the children were nui within the 
charge of s. 24 and could not be treated as the income of the 
father. Their lordships did not think that the Act was so con- 
structed as to allow the assumptions of s. 22 to be imported into 
the operation of s. 24. The two sections were independent 
charging provisions and the charges which they imposed were 
mutually exclusive ; the two sections could not be read as part 
of a co-ordinated scheme in which the provisions of one reflected 
upon and adopted the provisions of the other. The conclusion 
was unavoidable that in construing s. 24 the income “ paid ”’ 
within the meaning of that section and as such attributed to the 
father could not include income deemed to be distributed by 
virtue of s. 22 and as such attributed to the child. The sections 
did not harmonise as they stood ; if they were to be harmonised 
it must be by new enactment of the Legislature. Appeal allowed 
and orders of the courts below set aside, the respondent to pay 
the appellant’s costs in the courts below and of this appeal. 

APPEARANCES: Roy Borneman, Q.C., P. J. Brennan and 
M. Heald (Field, Roscoe & Co.); F. N. Bucher, Q.C., and 
Roderick Watson (Charles Russell & Co.). 


(Reported by Cuaries Crayton, Esq., Barrister-at-Law] [3 W.L.R. 874 


House of Lords 


INCOME TAX: COMPENSATION UNDER THE COAL 

ACTS, 1946, 1949: WHETHER PAYMENTS ASSESSABLE 

IN RESPECT OF YEAR IN WHICH RECEIVED OR YEAR 
IN RESPECT OF WHICH THEY WERE PAID 


Whitworth Park Coal Co., Ltd. (In Liquidation) v. Inland 
Revenue Commissioners 
Ramshaw Coal Co., Ltd. (In Liquidation) v. Same 

Brancepeth Coal Co., Ltd. (In Liquidation) v. Same 

Viscount Simonds, Lord Radcliffe and Lord Keith of Avonholm 
5th November, 1959 

Consolidated appeals from the Court of Appeal ({1958] Ch. 792 ; 
102 Sor. J. 346). 

The W. P. Coal Co., Ltd., carried on the trade of a colliery 
proprietor until Ist January, 1947, when its colliery assets vested 


in the National Coal Board under the provisions of the Coal 
Industry Nationalisation Act, 1946. At all material times the 
company was one to which s. 21 of the Finance Act, 1922, applied, 
and was an “investment company” within the meaning of 
s. 20 (1) of the Finance Act, 1936. The company received from 
time to time payments from the Ministry of Fuel and Power of 
interim income under (1) s. 22 (2) (a) of the 1946 Act, and 
(2) s. 22 (3) thereof, and s. 1 of the Coal Industry (No. 2) Act, 
1949, some or all of such payments being avowedly paid by the 
Ministry as income of periods preceding the revenue year of 
receipt. The company appealed against directions made upon 
it under the provisions of s. 21 of the Finance Act, 1922, as 
amended by s. 14 of the Finance Act, 1939, for the years of 
assessment 1948-49, 1949-50 and 1950-51, and against the 
apportionments of the actual income of the company made for 
each of the said three years in consequence of the said directions. 
The question for determination was whether, in computing the 
actual income of the company for the purpose of such apportion- 
ments, interim income should be included in the actual income 
of the year in which it was received (which it was conceded would 
be so if such payments were annual payments under Case III 
of Sched. D), or (as the company contended) of the year or period 
in respect of which it was paid. The Court of Appeal held that 
the payments did not fall within Case III because r. 21 did not 
apply where the payer was the Crown and that the payments 
fell within Case VI; but that, nevertheless, the payments 
should be included in the actual income of the years in which 
they were received. The company appealed. 

Viscount Simonpbs, for dismissing the appeals, said that at 
the conclusion of the argument in this case he found himself in 
full agreement with Lord Reid, who had thereafter written an 
opinion to which his lordship (Viscount Simonds) had intended 
to add nothing, since he concurred in it at all points. As, how- 
ever, Lord Reid had been prevented by illness from taking his 
seat in their lordships’ house in the present Parliament and 
could not speak in it, his lordship had, with Lord Reid’s permission, 
adopted Lord Reid’s opinion as his own. Lord Tucker, who was 
also unable to be present, had intimated that he took the same 
view. It would be convenient first to assume that these 
payments were annual payments within the meaning of Case III 
and to consider whether on that assumption r. 21 could be 
applied to them. It had been argued, his lordship thought 
rightly, that r. 21 could not be applied to payments made by the 
Crown, for an examination of its terms showed that they were 
not appropriate to describe payments out of moneys provided 
by Parliament. Rule 21 operated not as an authority to deduct 
tax but as an obligation to do so, and its whole purpose appeared 
to be to enable the Revenue to recover from the payer tax which 
was really due from the payee. Two questions then arose : Could 
Case III apply to payments which did not come within either 
r. 19 or r. 21 of the General Acts, and, if it could, was the nature 


of the payments here such that Case III should be applied to ° 


them? His lordship did not see why Case III could not be 
applied if the nature of the payments brought them within the 
scope of that case. It had been argued that these payments 
were unique in character and could not be annual payments 
within the meaning of Case III, because ‘‘ annual payment ” 
must, read in its context, resemble or be ejusdem generis with 
interest or annuities {in r. 1 (a) of Case [iI], whereas these payments 
were suit genevis. That seemed no more than a play on words. 
One must look at the true nature of the payments. Many 
payments which in the ordinary sense of the words might be 
called annual payments did not come within Case III. That 
case only applied to payments received as pure profit income ; 
and the payments must be of a recurring character. His lordship 
thought that the payments here complied with both those 
requirements. If that were right, the decision of the present 
case depended on the proper interpretation of Case III, r. 2, 
which enacted the method of Case III payments. In his lord- 
ship’s opinion for the purposes of Case III, r. 2, in the case of a 
non-trader, ‘‘income”’ did not “ arise’’ until the date of its 
receipt, and for this purpose the company must be treated as a 
non-trader, because Inland Revenue Commissioners v. Butterley Co. 
[1957] A.C. 32 showed that these payments were not trading 
receipts. It followed that the payments in question arose in 
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the years in which they were received, and must be treated as 
income of such years, for, although such payments could be 
regarded as accruing in earlier years, there was no provision to 
be found in the terms of the rules of Case III, or at all, on which 
to base an inference that income, once it had been received, 
could be regarded as having arisen not only before it was received 
but even before it was payable and whilst it was merely accruing. 
The appeals should be dismissed. 

LorD RapcLiFFE, for allowing the appeals, said that the 
payments in question fell within Case VI of Sched. D as being 
in the nature of casual payments, since although they could and 
were indeed likely to recur in the sense that several payments 
might well be so called for before full compensation was provided, 
they were essentially the temporary product of an exceptional 
measure of State expropriation, and as such were oddities more 
fitted to Case VI than to Case III. Further, in his opinion, it 
was both right in principle and in accordance with previous 
authority to attribute these various payments to the years or 
parts of years in respect of which they were paid. 

LorpD KEITH OF AVONHOLM delivered an opinion in favour of 
dismissing the appeals. Appeals dismissed. 

APPEARANCES: FF. N. Bucher, Q.C., and Peter Rowland 
(Tamplin, Joseph & Flux, for Darling, Heslop & Forster, Darling- 
ton); John Pennycuick, Q.C., E. Blanshard Stamp and Alan Orr 
(Solicitor, Inland Revenue). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law [3 W.L.R. 842 


Court of Appeal 


SOVEREIGN IMMUNITY: ACTION FOR MONEY 
LENT : COUNTER-CLAIM FOR SLANDER: IMMUNITY 
FROM COUNTER-CLAIM 


High Commissioner for India and Others v. Ghosh 


Jenkins, Morris and Ormerod, L.JJ. 
17th March, 1959 


Interlocutory appeal from McNair, J., in chambers. 


The plaintiffs sued the defendant for money lent or, alternatively, 
for damages for breach of contract. The defendant contested 
liability on the claim, and counter-claimed damages for slander 
against the first two plaintiffs —the High Commissioner for India 
and the Union of India—in respect of certain statements allegedly 
made by two doctors at an Indian students’ hostel in London. 
The two doctors were alleged to have been the servants or agents 
of both the first two plaintiffs or either of them. The first two 
plaintiffs applied to strike out the counter-claim on the grounds, 
inter alia, that the High Commissioner for India was immune 
from suit and legal process under the Diplomatic Immunities 
(Commonwealth Countries and Republic of Ireland) Act, 1952, 
and that the Union of India was a sovereign State. McNair, J., 
affirmed the master’s order striking out the counter-claim. The 
defendant appealed. 


JENKINS, L.J., referred to R.S.C., Ord. 16, r. 1, and Ord. 21, r. 17, 
and said that the counter-claim could not be maintained unless 
it was shown to be, as regards the relief it claimed, sufficiently 
connected with or allied to the subject-matter of the claim as 
to make it necessary in the interests of justice that it should be 
dealt with along with the claim. His lordship was at a loss to 
see how the subject-matter of the counter-claim, which was a 
claim for alleged slanders of the defendant by servants of the 
High Commissioner for India or the Union of India, had any 
material bearing on the subject-matter of the claim, which in its 
primary form was simply a claim for money lent. Accordingly, 
this did not seem to be a counter-claim to which the High 
Commissioner for India and the Union of India must be taken to 
have submitted by bringing their action in these courts. The 
counter-claim clearly could not be maintained by independent 
action, and it was equally clear that it could not be brought into 
the present litigation on the ground that it was necessary to 
adjudicate on the claims for slander in order to do justice on the 
claim in debt. 


Morris and OrmMErop, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: ‘The appellant in person; TJ. O. Kellock 
(T. L. Wilson & Co.). 
{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 811 
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ESTATE DUTY: POWER TO APPOINT JOINTURE: 
APPOINTMENT OF JOINTURE “WITHOUT ANY 
DEDUCTION”: WHETHER FREE OF DUTY 
In re Lonsdale Wills Trusts; Lowther v. Lowther 
Lord Evershed, M.R., Sellers and Harman, L.J J. 
21st October, 1959 

Appeal from Vaisey, J. 

The second Earl of Lonsdale, who died in 1872, by his will gave 
power to a tenant for life of the hereditaments thereby settled to 
appoint to any woman he might marry a rent-charge by way of 
jointure ‘‘ not exceeding in the whole for any one such woman the 
yearly sum of £1,500” to be charged on such hereditaments 
The third earl, who died in 1876, gave a similar power to jointure 
the yearly sum in this case being £5,000. The sixth earl, by his 
marriage settlement made in 1923, first, in exercise of the power 
contained in the second earl’s will, irrevocably appointed to his 
wife in case she should survive him “ during the residue of her 
life the yearly rent-charge of £1,000 by way of jointure’”’ to 
commence from his death ‘‘ to be paid without any deduction 
(except for succession duty if any),’’ and, secondly, in exercise 
of the power contained in the third earl’s will, he appointed in 
similar terms in favour of his wife a rent-charge of £1,000 to be 
increased to £3,000 if (as happened) he succeeded to the Earldom 
of Lonsdale ‘‘ to be paid without any deduction (except for 
succession duty if any).’”’ The sixth earl having died, the question 
arose whether the jointures of £1,000 and £3,000, which then 
became payable to his widow, had to bear a rateable part of the 
estate duty payable on his death in respect of the settled estates 
charged with such jointures under s. 14 (1) of the Finance Act 
1894, or whether there was an ‘express provision to the 
contrary ’’ which exempted the jointures from the liability t 
contribute to the duty. Vaisey, J., held that the appointments 
in the settlement of 1923 were valid, and the jointress took her 
jointure free from any liability to contribute. The seventh earl 
and his son, Lord Lowther, appealed. Cur. adv. vult. 


Lorp EvERSHED, M.R., said that the principle that in the case 
of settled property estate duty was chargeable rateably on all the 
interests in the settled fund was enshrined in the Finance Act, 
1894, but was subject to the qualification in the last words ot 
s. 14 (1). The question in the present case was two-fold, namely, 
first, whether the terms of the appointment here in question were 
an invocation of the dispensation contained in those words ; 
and, secondly, if so, was such a dispensation within the powers 
of the appointor, having regard to the terms of the wills of the 
second and third earls? As regards the first point the answer 
must plainly be in the affirmative; and it followed that if in 
reference to appointment of a jointure one used the formula 
“‘ free of duty ’”’ one must be taken as referring to the last words 
of s. 14 (1). As to the second point, the question was mor 
difficult since the result under modern conditions might work 
unfairly against the inheritors. But it, too, should be answered 
in the affirmative, and if it was unfair that must be attributed 
to the passage and chances of time, and settlors to-day would fix 
the amount of any jointure they gave in the light of present day 
rates of taxation or use words appropriate to limit the dispensing 
power of the appointor. Asa matter of English this jointure was 
charged under a “‘ disposition ’’’ within s. 14 (1), which did not 
contain a “ provision to the contrary.’’ Parliament in 1594 
when enacting that section must have known that there would b 
many outstanding settlements which could not have conferred 
such a dispensing power on the person having the right to appoint 
a jointure. Finally, the court should not overrule the decision 
in In ve Smuth-Bosanquet ; Smith v. Smith-Bosanquet |1940 


Ch. 954, which had stood for nineteen years, and which had b 


approved albeit obitery in the Court of Appeal in Jn ve Keele I:slat 
Aveling v. Sneyd [1952] Ch. 603. If In ve Simith-Bosanqu 
supra, were now to be considered wrong it should be a matter 
for the House of Lords to reconcile the decisions. ‘The appeal 


should be dismissed. 


SELLERS and HARMAN, L.JJ., delivered concurring judgment 
Appeal dismissed. Leave to appeal. 

APPEARANCES: John Pennycuick, Q.C., and R. Cozens-Hard 
Horne (Francis Miller & Steele, for Dickinson, Miller & Turnbull, 
Newcastle-upon-Tyne) ; Peter Foster, Q.C., and Michael F 
(Ellis, Peirs & Co.) ; John Arnold, Q.C. (Crawley, Arnold, Elli 
Ellis). 


{Reported by J. A. Grirrirns, Esq., Barrister-at-Law [3 W.L.R. 879 
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PRACTICE AND PROCEDURE : PLEADINGS AND 
PARTICULARS : KNOWLEDGE: NOTICE 


Cresta Holdings, Ltd. v. Karlin and Others 


Hodson and Ormerod, L.JJ. 28th October, 1959 


Appeal from Salmon, J., in chambers. 


The plaintiff company brought an action of fraud against a 
number of defendants, alleging conversion of several cheques 
drawn fraudulently and without authority on the plaintiffs’ 
account with H, Ltd., bankers, and credited to the accounts of 
certain of the defendants with that bank. As against H, Ltd., 
the plaintiffs alleged that the cheques in question and the proceeds 
thereof ‘‘ being the property of the plaintiffs traceable in equity 
were received by H. H did not receive the same as purchasers 
for value without notice that the plaintiffs’ said property was 
so dealt with without the authority of the plaintiffs.” H Ltd., 
applied for particulars of the allegation that they had not received 
the said property without notice that it was dealt with without 
the plaintiffs’ authority. The plaintiffs objected to giving the 
particulars demanded, claiming that what was alleged against 
H, Ltd., was in effect “‘ knowledge,’’ which by reason of Ord. 19, 
r. 22, need not be particularised ; or, alternatively, if it were 
‘notice’’ within r. 23 it did not need to be particularised. 
Salmon, J., ordered that the particulars be given. The plaintiffs 
appealed. 

Hopson, L.J., said that by r. 22 particulars need not be given 
when “‘ knowledge ”’ or other condition of the mind of any person 
was alleged, and since Burgess v. Beethoven Electric Equipment, 
Lid. [1943] ~ K.B. 96 the rule had been strictly followed. The 
plaintiffs’ first argument was that by “notice” they really 
meant “‘ knowledge,” so that r. 22 applied. But “ notice ’’ and 
‘“‘ knowledge ’’ were not the same thing, so consideration must be 
given to r. 23, which laid down that “ notice’’ need not be 
particularised ‘‘ unless the form or the precise terms of such notice, 
or the circumstances from which such notice is to be inferred, 
be material.’’ The plaintiffs argued that the present circum- 
stances did not call for particulars. But the relationship of the 
parties was that of banker and customer; a banker was bound 
to honour a cheque unless there was a countermand, or the 
customer died; a countermand might be other than express, 
as, for example, by the banker becoming aware uf fraud. It 
was only right that the defendants should know how it was that 
they had notice, whether in precise terms or arising by implication 
from suspicious circumstances. The appeal should be dismissed. 


ORMEROD, L.J., agreed. Appeal dismissed. 


APPEARANCES: Jan Warren (Richards, Butler & Co.) ; Maurice 
Lyell, Q.C., John Shaw and John Rankin (Franks, Charlesly & 
Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1055 


NEGLIGENCE: DOCTOR DEALING WITH EMER- 
GENCY NOT NEGLIGENT IN NOT COMMUNICATING 
DIRECTLY WITH PATIENT’S OWN DOCTOR 


Chapman v. Rix 


Morris, Romer and Willmer, L.JJ. 18th November, 1959 


Appeal from Barry, J. 

A medical practitioner, Dr. R, while visiting a cottage hospital 
with no resident medical staff, was told that a butcher had 
stabbed himself at work. He went to the shop at once, trans- 
ferred the man to the cottage hospital, and there examined the 
wound, which was in the abdomen, with great care and skill. 
He diagnosed, wrongly, that the wound, though cutting the deep 
fascia, had not penetrated to the peritoneum, and sent the man 
home, but told him emphatically to see his own doctor that 
evening and tell him what had happened. When the man’s 
own doctor, Dr. M, saw him, symptoms of pain and nausea had 
developed. The man reported that he had been told by the 
hospital that the wound was “ superficial.’”” Dr. M, thinking 
that he had been to a general hospital, accepted that report and 
treated him for dyspepsia. Five days later the man died after 
operation, and a post-mortem showed a wound in the small 
intestine. The widow sued Dr. R, alleging negligence on a 
number of grounds, including failure to communicate directly 
with Dr. M to report what had happened and what had been 
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found. ‘The trial judge dismissed all the charges of negligence 
save that in respect of failure to communicate. On that he 
awarded the widow agreed damages of £9,050. Dr. R appealed. 

Morris, L.J., for dismissing the appeal, said that Dr. R had said 
that he could not have put into a letter anything that the patient 
could not tell his own doctor or which his own doctor could not 
infer from Dr. R’s actions. Yet the melancholy fact remained 
that Dr. M, who was in no way criticised, was led to think that 
he need not concern himself with the wound. If he had received 
a communication, he would have been made aware of facts not 
within his knowledge. The question whether the omission was 
negligent was one on which expert technical guidance was not 
needed. Medical witnesses had in this special case stated that 
if similarly placed their conduct would have been no different 
from that under review. But the duty still remained with the 
court to decide whether such conduct amounted in law to negli- 
gence, and his lordship could not on the evidence say that the 
judge’s conclusion that negligence was here established was 
faulty. 

Romer, L.J., for allowing the appeal, said that all that Dr. R 
did was consistent with and founded on his diagnosis—which 
later proved wrong—that the peritoneum had not been penetrated. 
His lordship was not prepared to hold that any action or conduct 
of Dr. R on that day, which two distinguished witnesses had 
regarded as being in every respect reasonable, constituted pro- 
fessional negligence. He knew of no case in which a medical 
man had been held guilty of negligence when eminent members 
of his own profession had expressed on oath their approval of 
what he had done. On the evidence he was satisfied that in no 
way should Dr. F& be regarded as guilty of professional negligence, 
as distinct from having made a pardonably erroneous diagnosis. 

WILLMER, L. J., alsofor allowing the appeal, said that the materia! 
question was whether Dr. F., when he sent the patient home, 
ought to have appreciated that it was so vitally important to 
inform Dr. M of the cutting of the deep fascia, and to have 
contemplated the possibility that without that information the 
latter was likely to be misled. That question must be answered 
in the light of the situation as it presented itself to Dr. R at the 
time. In the light of everything that was now known it would 
have been better if he had sent a letter to Dr. M, but that was 
not the kind of precaution which in practice was regularly adopted 
between general practitioners. If Dr. R was to be held negligent 
for not having taken sufficient precautions to guard against the 
possible risk of penetration, why was not Dr. M in like case ? 
The fact was that Dr. M’s action was to a large extent conditioned 
by an unfortunate misapprehension as to the nature of the 
hospital and the status of Dr. R. That was something for which 
Dr. R& could not be blamed and which he could not be expected 
to have foreseen. The finding of negligence could not be 
supported on the evidence. Appeal allowed. 

APPEARANCES: G.G. Baker, Q.C., and Peter Webster (Hempsons); 
N. R. Fox-Andrews, Q.C., Roger Ormrod, Q.C., K. M. Willcock 
and Christopher Besley (Leonard Tubbs & Co.). 

{Reported by Miss M. M. Hitt, Barrister-at-Law] 


Queen’s Bench Division 


LANDLORD AND TENANT: NOTICE SPECIFYING 

BREACH OF COVENANT: WHETHER INSERTION 

OF ALLEGATION OF BREACH OF NON-EXISTENT 
COVENANT INVALIDATES NOTICE 


Silvester v. Ostrowska 


His Honour Percy Lamb, Q.C., Official Referee 
13th October, 1959 

Reference to ascertain validity of notice. 

A lease dated 8th February, 1932, for a term of thirty-one years 
from 25th December, 1931, contained a repairing covenant on 
the part of the tenant and gave the landlord a right of entry if 
the tenant failed to pay damages and costs awarded for breach 
of this covenant for three months after judgment. On 
6th November, 1956, the landlord served on the tenant a notice 
under s. 146 of the Law of Property Act, 1925, and s. 1 of the 
Leasehold Property (Repairs) Act, 1938, alleging breaches of the 
covenant to repair as specified in a schedule of dilapidations, 
and breach of a covenant against sub-letting. The lease contained 
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no covenant against sub-letting. Reference was made to an 
official referee to ascertain whether this notice was a valid notice. 


His Honour PErcy Lams, Q.C., said that counsel had agreed 
that no oral evidence could be relevant to assist him to resolve 
this part of the case. While no doubt the court would always 
examine a notice affecting the rights of property with great 
care and would always require strict observance of the statutory 
requirements relating to such notice, as had been said repeatedly 
in cases relating to compulsory acquisition of land and planning 
restrictions on the use of land, a notice such as the present did 
not affect rights of property. Apart from authority he would 
have no hesitation in holding that the notice was valid and that 
the reference to a non-existent covenant in no way reduced or 
destroyed its efficacy. He found that the schedule gave ample 
particulars of the breach of the covenant torepair. It contained no 
reference at all to the breach of the alleged covenant against sub- 
letting. There was nothing in the schedule which could possibly 
be construed by the defendant to refer to the alleged covenant of 
sub-letting and, although it was quite obviously obiter dictum, he 
would respectfully adopt and follow that part of Lord Buckmaster’s 
speech in Fox v. Jolly [1916] 1 A.C. 1, 12, where he said: ‘‘ No 
form whatever is provided by the statute as the form in which 
the notice is to be given. It may be associated with useless and 
irrelevant matter, and it would none the less be a notice under the 
section.’”” He found that the notice was thus a valid notice. 
The result was that the action would now have to be heard; he 
would have to ascertain if there were any breaches of covenant, 
and he would have to ascertain, if there were, what the damages 
were to be. 

APPEARANCES : Peter Allchin (Wedlake, Letts & Birds) ; George 
Dobry (S. Z. Kmiecik & Co.). 

{Reported by Miss M. G. Tuomas, Barrister-at-Law] [1 W.L.R. 1060 


COSTS IN CRIMINAL CASES: DISCRETION 
R. v. Sansbury 
Devlin, J. 21st October, 1959 

Trial on indictment. 

The accused was charged with causing death by driving a 
vehicle on a road in a manner dangerous to the public, contrary 
to s. 8 of the Road Traffic Act, 1956. The charge arose out of 
a collision between a car, driven by the accused, and a motor- 
cycle which was being ridden by the deceased in the opposite 
direction to the car, and at the trial it was sought to prove that 
at the time of the collision the accused was on his wrong side 
of the road. The prosecution, however, were unable to adduce 
any reliable evidence showing that the accused was in fact driving 
on his wrong side of the road at the time of the collision. The 
jury returned a verdict of not guilty without hearing any evidence 
for the defence. Application was made on behalf of the accused 
that the costs of his defence should be paid out of local funds. 


DEVLIN, J., said that the recent pronouncement by Lord 
Parker, C.J., in the Court of Criminal Appeal on the subject 
had not laid down any new law, but it had perhaps made it clear 
that the judge’s discretion to award costs was rather wider than 
had hitherto been thought ; and, in particular, it had now been 
made quite clear that the notion, which was very generally 
entertained, that an award of costs against the prosecution 
necessarily involved some reflection on the conduct of the 
prosecution or on the propriety of its being brought was quite 
wrong. In the present case the prosecution was properly brought. 
The investigations made by the police revealed what was 
apparently a prima facie case. But after a thorough and careful 
cross-examination by counsel for the defence it became clear 
that there was no reliable evidence that at the time of the collision 
the accused was on his wrong side of the road, and counsel for 
the prosecution rightly conceded that without such evidence 
he could not ask for a conviction. In these circumstances, it 
would be an undeserved hardship if the accused had to pay a 
heavy bill of costs, and one in respect of which the Costs in 
Criminal Cases Act, 1952, was designed in a proper case to give 
telief. The order that his lordship proposed to make was that 
the costs of the defence, just like the costs of the police, should 
be paid out of local funds. 

APPEARANCES: L. Herrick Collins (Fryer, Bennett & Deal, 
Weston-super-Mare) ; N. J. Skelhorn, Q.C., and F. Cyril Williams 
(Wansbroughs, Robinson, Taylor & Tayler, Bristol). 


Reported by J. D. Pennincton, Esq., Barrister-at-Law 1 W.L.R. 1091 
I y 
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Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: NULLITY: JURISDICTION : 
MARRIAGE CELEBRATED IN ENGLAND: HUSBAND 
RESIDENT AND DOMICILED IN SCOTLAND 


Hill (otherwise Petchey) v. Hill 


Collingwood, J. 2nd October, 1952 


Nullity petition. 

A wife presented a petition praying for a declaration that her 
marriage be declared null and void on the ground of the husband’s 
incapacity to consummate it. At the date of the proceedings the 
husband was resident and domiciled in Scotland and the wife 
was resident in England. The marriage was celebrated in 
England. At the hearing of the petition, which was undefended, 
the court was satisfied as to the husband’s incapacity but 
adjourned the matter for argument by the Queen’s Proctor on 
the question of jurisdiction. 


CoLLINGWoop, J., referred in detail to the authorities on 
jurisdiction in nullity suits and said that the result of the 
authorities appeared to be: (1) The jurisdiction in suits for 
nullity depended upon the practice of the ecclesiastical courts. 
(2) Though a petition to annul a voidable marriage was, in some 
respects, analogous to one for dissolution, the attempt to equate 
them in Inverclyde v. Inverclyde [1931] P. 29 had been held to 
be erroneous. (3) In Ramsay-Fairfax v. Ramsay-Fairfax [1956 
P. 115 not only was Inverclyde v. Inverclyde, supra, over 
ruled, but the Court of Appeal expressly approved of the decisions 
in Easterbrook v. Easterbrook [1944] P. 10 and Hutter v. Hutter 
[1944] P. 95, and expressly approved the reasoning of Pilcher, J., 
in the latter case. (4) From 1860 onwards there was a long line 
of decisions in which the courts had exercised jurisdiction in 
nullity suits on the ground of the celebration of the marriage in 
England. While it was true that, with the exception of Simonin 
v. Mallac (1860), 2 Sw. & Tr. 67, the decisions appeared to 
be concerned with void marriages, it was equally clear that the 
distinction between void and voidable had no significance in 
the ecclesiastical courts so far as jurisdiction was concerned. 
(5) The general proposition that, apart from any other con- 
sideration, the court had jurisdiction because the marriage was 
celebrated in England (a proposition accepted by Lord 
MacDermott, C.J., in Addison v. Addison [1955], N.I. 1, in 
regard to a marriage in Northern Ireland) was limited, so far 
as the present court was concerned, by the decision in Casey v. 
Casey [1949] P. 420. That was to say, it did not apply where the 
ground was wilful refusal to consummate. But so far as the 
fundamentally different ground of incapacity was concerned, 
there was nothing in the authorities which precluded the court 
from assuming jurisdiction where the marriage was celebrated in 
England. The court, therefore, had jurisdiction and a decree 
must accordingly be granted. 

APPEARANCES: James Stirling, 
(Montagu’s and Cox & Cardale) ; 
Proctor). 


B. Hollis 
(Queen’s 


Q.C., and A. 
Colin Duncan 


{Reported by Miss ELatnge Jones, Barrister-at-Law] [3 W.L.R. 828 





WEEKLY LAW REPORTS: REFERENCES 
The following page numbers can now be given in respect of 
cases published in the columns on the dates indicated : 
23rd October : 
Gladstone v. Bower 


30th October : 
Sutton v. Sears 


3 W.L.R. 815 


3 W.L.R. 791 


6th November : 
St. Marylebone Metropolitan Borough 


Council v. Royal College of Nursing 1 W.L.R. 1077 





FURTHER MURDER TRIAL RECONSTRUCTION 
The trial of John Thurtell and Joseph Hunt, in 1824, for the 
murder of William Weare, is still one of the most remarkable and 
best remembered in legal annals. It has been reconstructed 
for broadcasting in the Home Service on Friday, 4th December, 
at 7 p.m., in the B.B.C. series ‘‘ The Verdict of the Court.” 
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an only be accepted from practising solicitors who cre subscribers either directly or through a newsagent, should be addressed 


to the “ Points in Practice” Department, The Solicitors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
They should be brief, typewritten in duplicate, and accompanied by the name and address of the sender on a separate sheet, together witha 
stamped addressed envelope. Responsibility cannot be accepted for the return of documents submitted, and no undertaking can be given to reply 
by any particular date or at all. 


Town and Country Planning—INTERIM DEVELOPMENT 


PERMISSION 


Q. X and Y were granted permission by a consent dated 
27th February, 1946, issued by Z urban district council, under 
the Town and Country Planning Acts, 1932 and 1943, and the Town 
and Country Planning (General Interim Development) Order, 
1946, to erect a petrol-filling station and repair shop on a certain 
plot of land subject to the following conditions : (a) the external 
appearance of the proposed buildings harmonising with the 
locality and all trade signs being agreed with the authority ; 
(b) the consent of the Highway Authority being obtained. X and 
Y took no steps to erect this petrol station. Y died about 
six months ago. X now wants to sell the plot of land for which 
planning permission was granted. Is the consent granted above 
still valid or must X make another application for planning 
consent under the 1947 Act, which could be refused ? 

A. In our opinion, the consent is still valid and it is not 
necessary to make another application. The Town and Country 
Planning Act, 1947, s. 77 (1), continues the operation of an 
interim permission subject to the conditions imposed. The 
matter is explained in Emmet on Title, 14th ed., vol. 2, p. 292, 
where attention is drawn to the value of this rule in circumstances 
such as those you mention. Y’s death does not affect the position 
as a permission enures for the benefit of the land (1947 Act, 


s. 18 (4); Emmet, op. cit., p. 304). 
Criminal Law—Gross INDECENCY BY Two MEN—WHETHER 
THEY SHOULD BE SEPARATELY SUMMONED 


QO. We are concerned with drafting a summons against two 
men charged with gross indecency under s. 13 of the Sexual 
Offences Act, 1956. Is it essential that they should be separately 
summoned and two sets of depositions taken ? This we understand 
is the normal way of dealing with cases of this sort and is the 
method apparently advocated in the draft indictment set out in 
Archbold, 24th ed., para. 2,985. On the other hand there appears 
no reason why the two accused should not be summoned that 
they jointly did commit an act of gross indecency the one with 
the other so long as the facts show the accused were acting in 
v. Pierce {1951} 1 All E.R. 493 seems to support 
Your observations on the matter would be much 


concert R. 
this view. 
appreciated. 

A. We have been unable to discover any precedents which 
differ from those in Archbold; the one in Oke’s Magisterial 
Formulist is the same and perusal of reported cases involving 
these offences does not show that any other form has been used. 
Accordingly, we would suggest that, to be on the safe side, the 
summons should be drafted in the form used in Archbold and 
that separate summonses should, be issued. On committal 
to quarter sessions, counsel could no doubt be asked to settle 
the indictment and inquiry could be made of a busy sessions 
as to what their practice is as to the form of indictment. We 
agree with you that a joint charge seems appropriate but, as 
we see no objection to separate summonses as advocated in 
Archbold, no doubt it would be better to follow the latter course. 
As regards depositions, however, we believe it is the common 
practice of magistrates’ clerks to take one set of depositions 
only, with the consent of both accused. This certainly saves 
time and would probably appeal to the clerk. 


Will— PAYMENT or LEGACY 


Q. By his will A gave all his estate to his wife B if she should 
survive him for a period of six months. If 2 should predecease 
him or should not survive him for the said period of six months, 
then the estate is to be divided as to five-eighths to A’s daughter 
C (with a proviso that if C should predecease the testator then 
her share should be held for her daughter D absolutely) and as 
to three-eighths to A’s daughter E (with a proviso that if E 
should predecease the testator then her share should be held 
for C absolutely and a further gift over to D if both C and E 
should predecease the testator). By a codicil thereto A stated 


that in addition to the provisions made for his grand-daughter D 
by his will he gave to her the legacy of £250 absolutely and in all 
other respects confirmed his said will. A has now died leaving 
his widow # and both his children C and & him surviving: the 
period of six months has not yet expired. The question has 
now arisen as to the legacy to D and we shall be glad of your 
opinion as to whether you consider this legacy of £250 is payable 
to D forthwith, or whether, as she will not now take any benefit 
under the substitutional provisions of the will as her mother has 
survived the testator, the legacy bequeathed to her by the 
codicil will lz If D takes the legacy under the will, must 
she wait unti. the period of six months has elapsed until payment 
can be made to her ? 

A. In our opinion the legacy of £250 is payable to D forthwith 
and, if the executors can administer the estate in time, there is 
no reason why they should defer payment until the expiration 
of six months from the testator’s death. The legacy was given 
in addition to the provisions of the will and we do not see any 
reason for asserting that it is payable only on the contingencies 
on which D might take shares in the rest of the estate. Our 
view is strengthened by the use of the word “ absolutely ”’ in 
the codicil. The general rule is that an executor may pay a 
legacy within a year of death, but he cannot be required to do 
so if, for instance, he requires time for due administration. 


Rent Act, 1957—Rent Limit oF HOUSE AFTER CONVERSION 
INTO Two SELF-CONTAINED FLATS 


Q. In October, 1958, a local authority approved an application 
by Mrs. A for an improvement grant towards the expenses of 
converting Mrs. A’s house into two self-contained flats subject 
to the conditions stated in s. 23 of the Housing Act, 1949, as 
amended by the Housing Repairs and Rents Act, 1954, and the 
Rent Act, 1957. The conversion of the house into flats has now 
been completed. Mrs. A proposes to let one of the flats. This 
flat has now been assessed at £20 gross value as a separately 
rateable hereditament. The cost of making the said flat (exclud- 
ing expenses attributable to maintenance and excluding the cost 
of making the other flat) was £303. Mrs. A wishes to know what 
rent she can charge for the flat. She proposes to undertake 
liability for all repairs including internal decorative repairs. 
Is the rent of the flat limited by s. 20 of the Rent Act, 1957, to 
24 x £20, ie., £46 13s. 4d., or can there be added to this figure 
an increase equal to 8 per cent. on the above sum of £303, viz., 
£24 5s., under s. 5 of the Rent Act, 1957, thus making the total 
rent limit £70 189. 4d. (plus, of course, rates in addition) ? 


A. The effect of the repeal of the Housing Repairs and Rents 
Act, 1954, s. 37, by the Rent Act, 1957, s. 26 (3) and Sched. VIII, 
Pt. [, plus the amendment of the Housing Act, 1949, s. 23 (1), 
by the Rent Act, 1957 Sched. VI, para. 14, is, we agree, to sub- 
stitute the s. 20 limit of the latter as the maximum rent. That 
rent limit is, in our opinion, imposed by subs. (3) in this case, 
the tenancy being, by virtue of s. 11 (2), ‘‘ not a controlled 
tenancy.’ Consequently, the rent limit is to be ‘‘ the amount 
which would be the rent limit if the tenancy were a controlled 
tenancy,” subs. (1) having effect accordingly. But, while 
adjustment would, in our view, be possible under the Kent 
Act, 1957, ss. 1 (2) and 5, if improvements were now made, 
we do not consider it possible to impose the suggested £24 5s. 
in the case submitted. The Rent Act, 1957, Sched. VI, para. 14, 
above referred to, substitutes ‘‘ the limit imposed by s. 20 of 
the Rent Act, 1957” for heads (i) and (ii) of para. (c) of the 
Housing Act, 1949, s. 23 (1). The latter subsection deals both 
with the provision and with the improvement of a dwelling, and 
prescribes a rent limit for a period of twenty years beginning 
with the day on which the dwelling first becomes fit for occupation 
after the completion of the improvement works. It follows, 
in our opinion, that an attempt to add the 8 per cent. of the cost 
of the work would fail either because it was work in providing 
and not improving the flat, or because the flat was not fit for 
occupation, or perhaps not a dwelling at all, until the £303 had 
been laid out. 
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REVIEWS 


Prideaux’s Forms and Precedents in Conveyancing. 
Twenty-fifth Edition in three volumes. Volume 3. Edited 
by I. M. Puiturps, Barrister-at-Law, E. H. SCAMELL, Barrister- 


at-Law, and V. G. H. HALtett, Barrister-at-Law. pp. xcvi 
and (with Index) 1138. 1959. London: Stevens & Sons, 
Ltd., and The Solicitors’ Law Stationery Society, Ltd. 
£6 6s. net. 


“ Prideaux ”’ is an old and familiar friend to most practitioners 
and of its three volumes the third, dealing principally with 
settlements, trusts and wills, is perhaps the most interesting. 
The editors have very wisely omitted any precedents of settle- 
ments made primarily in order to reduce taxation liabilities : 
they may best appear in a specialist, rather than a general, 
compilation. Apart, however, from such settlements there 
still remains the task of drawing “‘ ordinary ’’ settlements and 
wills to attract no more tax than is necessary. The editors 
have gone some way along this road: they have included pro- 
visions for the surrender of a protected life interest and for an 
overriding power of appointment. But they might usefully 
go further: a direction in a will for the payment of annuities 
may well give rise to a charge of estate duty on their cesser ; 
in many Cases it is possible to avoid such a charge by bequeathing 
the estate to the residuary legatee or legatees conditional on 
his or their securing the annuities by personal obligation to 
the satisfaction of the personal representative ; mention of such 
a scheme would be useful. 

Part VI dealing with wills shows perhaps the greatest changes. 
In the forms the outmoded distinction between wills of realty 
and of personalty has almost disappeared. In the narrative, 
the effects of the Intestates’ Estates Act, 1952, have been consi- 
dered but the arrangement of this narrative is peculiar: it is 
strange that the effect of the 1938 Act as amended by the 1952 
Act should be considered before any reference is made to the 
questions of who may make a will and how he may do it. In 
general, this is a worthy successor to its many predecessors. 


Agricultural Arbitrations. A Handbook of Procedure and 
Practice under the Agricultural Arbitration Code in England 
and Wales. Second Edition. By R. CHARLES WALMSLEY, 
F.R.I.C.S., F.L.A.S. pp. xv and (with Index) 143. 1959. 
London: The Estates Gazette, Ltd. £1 10s. net. 


The first edition of this work appeared in 1952. ‘The enactment 
of the Agriculture Act, 1958, s. 2, is, however, not the only 
factor responsible for the publication of the new edition. Points 
discussed at Agricultural Arbitrators’ conferences account for a 
number of additions and revisions. 

The result may fairly be described as a bigger and better 
work—and, in saying this, we do not, of course, subscribe to the 
view that size and quality are inter-related. 

The chapter on Rental Arbitrations has been re-written, the 
above-mentioned enactment being the occasion. We note that 
the author, rightly in our view, does not regard the section as 
one making new law, but rather as intended to explain or clarify 
the ‘“‘ properly payable ”’ criterion. Valuable guidance is given 
in the form of nine tabulated ‘ considerations’’ (and in an 
extract from Mr. RK. E. Megarry’s address to one of the afore- 
mentioned conferences). The author then deals with what are 
called ‘‘ Other Considerations relating to the Determination of 
a Proper Rent ’’ and here the usefulness of evidence of what 
tents are obtained for similar farms is, we consider, overstressed. 
When such evidence is tendered it is likely to be exposed to 
weighty criticism, the nature of which might briefly be described 
by reference to the dictum “ no two potatoes are alike.”’ 

New features include a number of forms, official and unofficial, 
all of them welcome; a note on fresh evidence after closing the 
hearing (but before award, of course); one on assessment of 
costs, and a chapter entitled ‘‘ For the Young Practitioner ”’ 
which, we may say, contains many hints equally useful to the 
old practitioner, expecially if he lacks experience of agricultural 
arbitrations. 

While Mr. Walmsley writes, in the main, objectively, being 
content, for instance, to state the cases for and against the view 
that, allowing for the effect of derating when determining rent 
Properly payable, without taking sides, we see that he mentions 
with approval the practice or custom of remunerating arbitrators 


by reference to the amounts awarded. ‘True, the approval is 
limited to cases in which the arbitrator exercises his own knowledge 
and skill, and there is the analogy with “ scale ’’ fees for valuations 
and with dilapidations ; so it may be that those who consider 
the “‘ custom ”’ objectionable will find its force very considerable. 


Employer’s Liability at Common Law. Fourth Edition, 
By JoHN Munxkman, LL.B., of the Middle Temple and North- 
Eastern Circuit, Barrister-at-Law. pp. Ixii and (with Index) 
534. 1959. London: Butterworth & Co. (Publishers), Ltd 
£2 2s. 6d. net. 

In his foreword the author says that the aim of this work is to 
give the legal profession a reliable and comprehensive text-book 
on liability for accidents at work, at the same time making special 
efforts to keep the text clear and intelligible for readers who are 
not expert in legal terminology. In our view, there is no doubt 
as to his success in his first aim but, although the text is “ clear 
and intelligible,’ we are not sure that this is a book for thi 
layman in industry. If it was, it would probably be of less value 
to the lawyer. 

This volume deals with such important subjects as the general 
principles of negligence as applied to injuries at work, the 
employer’s duty of care and liability for breach of statutory duty. 
Contributory negligence and the voluntary assumption of risk are 
considered and the various statutory provisions relating to 
factories, shipbuilding yards and coal mines are also discussed 
Although it is less than four years since the appearance of the 
last edition, in that time there have been many important cases 
and statutes relating to employer’s liability and these have been 
taken into account in the preparation of this edition. The 
Factories Bill (now the Factories Act, 1959) is examined in an 
addendum, and it is unfortunate that it was not possible to hold up 
publication until the Bill was passed as the Act has made many 
important changes in this branch of the law. However, this 
omission should not be allowed to detract from the merit of 
the author’s thorough revision of this very useful book. 

There are the usual tables of statutes and cases and the work 
is fully indexed. 


Trade Union Law. Sixth Edition. By Harry SAmMUvuELS, 
O.B.E., M.A., of the Middle Temple and Northern Circuit, 
Barrister-at-Law. pp. xviii and (with Index) 108. 1959 
London: Stevens & Sons, Ltd. 17s. 6d. net. 


This book is designed to present, in as brief a compass as the 
subject admits, the law relating to trade unions. The publication 
of the sixth edition just thirteen years after the appearance of 
the first is sufficient evidence of the fact that its purpose has 
been achieved. Indeed, in our view, this work is invaluable to 
students who require some knowledge of this branch of the law 
and practitioners have found much of assistance to them 

In this edition a number of recent cases, such as Scala Ballroom 
(Wolverhampton), Lid. v. Ratcliffe [1958] 1 W.L.R. 1057 and 
Birtley and District Co-operative Society v. Windy Nook and 
District Co-operative Society (No. 2) [1959] 2 W.L.R. 415, are 
considered and the effect of s. 8 of the Terms and Conditions of 
Employment Act, 1959, is taken into account. Several sections, 
e.g., those dealing with strikes, trade union rules, picketing and 
registration have been expanded, and the appendix contains a 
number of forms applicable to trade unions, including the applica- 
tion for registration. It is remarkable that so much law and 
general information are to be found in a volume of this size 


The Lawyer’s Remembrancer and Pocket Book, 1960. By 


J. W. Wuittock, M.A., LL.B., assisted by S. H. W. 
PARTRIDGE, M.A. 1959. pp. 357. London: Butterworth 
& Co. (Publishers), Ltd. 16s. net. 


A well-known essayist once wrote that a man’s real possession 
was his memory. However, we are sure that any lawyer will 
argue that this indispensable little remembrancer is his most 
treasured possession. Where else could the lawyer or his clerk 
find such valuable information in so compact a form as this 
This edition includes the customary diary for 1960 and 
memoranda. 





944 [Vol. 103] 


NOTES AND 


APPOINTMENTS 
PRINCIPAL PROBATE REGISTRAR 


Mr. DouGLas ANTHONY NEwTON has been appointed a Registrar 
of the Principal Probate Registry. 


COLONIAL LEGAL SERVICE 


The following promotions and appointments have _ been 
announced in the Colonial Legal Service: Mr. S. C. W. Betts, 
Magistrate, Sierra Leone, to be Senior Magistrate, Sierra Leone ; 
and Mr. H. B. S. BoLLers, Magistrate, British Guiana, to be 
Senior Magistrate, British Guiana. 


COUNTY COURT BENCH 
His Honour Judge Emlyn-Jones will cease to be the judge 
for the districts of the Crewe and Nantwich and the Northwich 
County Courts, with effect from Ist January, 1960. His Honour 
Judge Steel will succeed him as judge for the districts of the 
Crewe and Nantwich and the Northwich County Courts in 
addition to the districts for which he is already the judge. 


Societies 


The young members of THE LAw Society will hold a dance 
in The Law Society’s Hall on Friday, 22nd January, from 8.30 p.m. 
tola.m. Tickets are now available at 15s. single and 25s. double. 
Tickets for which application is made on or before 8th January 
will be sold at a specially reduced price of 12s. 6d. single and 
21s. double. Associate members can buy tickets on or after 
Ist January. All applications for tickets should be made to the 
cashiers at the‘Society’s Hall. 


The LivErRPOoL Law CLERKs’ SocIETY has arranged a series of 
lectures for the New Year commencing on 12th January. The 
12th and 19th January—‘‘ Landlord 
and Tenant (Business Tenancies) ’’ by Mr. Gerson Newman ; 
26th January—* Divorce (Maintenance) ”’ by Mr. D. A. Bulmer, 
B.A., LL.B.; 2nd February—‘‘ Company Law” by Mr. J. D. 
Newton, LL.B.; 9th February—‘ Building Contracts” by 
Mr. A. L. Julian, M.A.; 16th February—‘‘ Income Tax”’ by 
Mr. A. L. Julian, M.A.; and 23rd February—County Court 
Practice. The lectures will be given at the Law Library, Tower 
Building, Water Street, Liverpool, at 5.30 p.m. For further 
particulars inquiries should be made to Mr. J. Hughes, hon. 
secretary, c/o Law Library. 


programme is as follows: 


” 


Personal Note 


Mr. GEOFFREY E. BarLow, solicitor, of Hanley, Stoke-on-Trent, 
was married to Miss Helen Catherine Margaret Johnstone on 


31st October. 


Obituary 


Mr. LESLIE CREERY, solicitor, of Golders Green, London, died 
on 19th November, aged 66. He was admitted in 1922. 


solicitor, of Eastbourne, died 


Mr. HERBERT VICTOR JAMES, 
was admitted in 1912. 


on 17th November, aged 72. He 


Mr. Nort Ronatp PInpDerR, solicitor, of Derby, died on 


19th November, aged 55. 


Mr. DouGLas PuHipps SturTON, former solicitor, of Lancaster, 
died on 15th November. He was admitted in 1898. 


Wills and Bequests 


Mr. HERBERT KEMPSON REEVES, solicitor, of Porlock, 


Somerset, left £47,671 net. 
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PRACTICE NOTE 


CHANCERY DIVISION 
APPLICATIONS TO EXTEND POWERS OF INVESTMENT 

On 29th October, 1959, in the course of the hearing of Re Allen’s 
Settlement ; Allen v. Allen and Others, in which case the applicants 
(by originating summons under the Variation of Trusts Act, 
1958, heard in open court) requested an extension of powers of 
investment to give power to invest in ordinary shares, Vaisey, J., 
said that in future cases of this kind it would be unnecessary to 
file evidence by a stockbroker or other expert containing general 
matters of economic and financial history or argument in general 
terms as to the wisdom of extending powers of investment. 
The same practice should be followed in applications made by 
charities for the purpose of obtaining wider investment powers. 
This direction was not intended to preclude the filing of expert 
evidence relating to matters peculiar to the particular application 
which an applicant was advised should be brought to the attention 
of the court. 
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